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Current Topics. 

Liquor Laws.—The case of Albrecht v. The State, decided 
at the September term of the Supreme Court of the state of 
Illinois, is of interest, as showing an attempt to make the 
laws relating to the sale of spirituous liquors extend much 
further than the legislature ever intended. It was a prose- 
cution by indictment against Albrecht for a violation of sec. 
6 of chap. 48, Title “ Dram shops,” R. 8. of Illinois, 1874, p. 438. 
The section under consideration was as follows: “ Whoever 
by himself, or his agent or servant, shall sell or give intoxi- 
cating liquor to any minor, without the written order of his 
parent, guardian, or family physician, or to any person in- 
toxicated or who is in the habit of getting intoxicated, shall, 
for each offence, be fined not less than twenty dollars, nor 
more than one hundred dollars, and imprisoned in the county 
jail not less than ten, nor more than thirty days.”’ The defend- 
ant was the owner and operator of a brewery. He kept no 
dram shop, nor did he sell beer or other liquors in small 
quantities to be drunk on the premises. One day, in the 
month of July,a person named Dewey came to see defendant, 
who was then in bad health and nearly blind, lying on a 
lounge in his house, apart from his brewery, for the purpose 
of getting a renewal of a lease of some lots at Ohio station, 
on which he had erected a hay-press. He was accompanied 
by Mr. Kyle, an attorney at law, who was wanted by Dewey 
to draw the papers. When Dewey and Kyle reached the 
house, and found defendant in this condition, they found two 
others, named Ross and Connor, who were likewise negotia- 
ting with the defendant concerning his property. While the 
business was being transacted, Albrecht sent out to the 
brewery for some beer, which was brought, set on the table 
and all were invited to partake. Dewey was slightly intox- 
icated when he entered the house, and also drank some of 
the beer which was brought from the brewery. Ross, it ap- 
pears, was a preacher, and of course declined. A few days 
afterwards Albrecht was indicted and convicted for a viola- 
tion of the sixth section of the act above referred to. On 
appeal, however, the judgment was reversed. 

Mr. Justice Breese in delivering the opinion of the court 
said: “‘Surely, it was not such an act as this the statute in 
question was intended to punish by imprisonment in the 
county jail. It has nothing of the odor of a dram shop about 
it, and was but a mere courtesy, which this law was not de- 
signed to reach. If one invites his friends to dine with him, 
and generous wine, which cheers the heart, is pressed upon 
the guests, one of whom happened to be excited with wine 
when he came there, is the host to be incarcerated for giving 
to this most bibulous guest an additional glass? We do not 
think the statute should bear such a construction. The cul- 
ture of the grape is recommended by the moralist and the 
economist, and the expression of its juices into wine. Would 
it be held an offence, punishable by fine and imprisonment, 
should the vintner, from his wine press, fill a flagon and serve 
it to his guests in his own house, at his table? Where is the 
difference in a brewer presenting a tankard under similar cir- 
cumstances? Wecan not believe this law was designed to 
punish such acts.” 


ENJOINING THE PREACHING OF A SERMON.—In a case in 
England lately, Mackett v. Commissioners of Herne Bay, 24 
W. R. 845, the plaintiff made an ex parte application before 
the court of chancery to restrain Thomas Blandford, who was 





a non-conformist minister at Herne Bay, from preaching a 
sermon onthe subject of the suit, as he had advertised to do 
by hand-bill, which had been largely circulated through the 
town, and which was produced. It ran as follows: 
“Chancery Suit. 
“‘ Congregational Church, Herne Bay, 

“On Sunday morning, June 25th, the Rev. Thomas Blandford will 

reach a sermon with special reference to the trial in which the town 
; Sa deeply interested, and which is fixed for the 27th and following 

Divine service to commence at 11 o’clock.”’ 

The plaintiff introduced evidence to show that there were 
about forty witnesses, inhabitants of Herne Bay, to be exam- 
ined at the trial, and referred to Daw v. Eley, 17 W. R. 245, 
L. R. 7 Eq. 49; Tichborne v. Mostyn, 15 W. R. 1072, L. R.7 
Eq. 55; and Jn re Cheltenham and Swansea Railway Car- 
riage and Wagon Company, 17 W.R. 463, L. R. 8 Eq. 580; 
in support of his application for an injunction. He also 
asked for leave to serve Blandford with notice of a motion to 
commit him for contempt of court in issuing the hand-bill, 

Bacon, V. C., granted the injunction restraining Blandford 
from preaching any sermon or delivering any address with 
special or other reference to the trial; also from issuing the 
placards or being in any way instrumental in the publication 
or distribution thereof, or any like placards or notices, or 
from otherwise prejudicing or interfering with the trial or 
the persons to be examined as witnesses therein. Leave was 
also granted to serve him with notice of motion to commit 
for the contempt of court. 





Mortgages by Railroads. 


In the Supreme Court of the United States, at its recent 
term, in the cases of Wilson v. Boyce, Same v. McCrellis 
and Same vy. Same, in error to the Circuit Court of the Uni- 
ted States for the Eastern District of Missouri, the right of 
a railroad company to mortgage its lands, and the effect of the 
word “ property ” in such deeds, were considered. It was an 
action of ejectment brought by plaintiff, a citizen of the state of 
New Jersey, against defendants, to recover possession of lands 
situated in the county of Scott and state of Missouri, being a 
part of eleven thousand eight hundred and ninety-six acres 
and sixteen-hundredths of an acre, purchased by plaintiff on 
the 23d of November, 1860. The title of defendants, was 
founded upon two several acts of the legislature of the state 
of Missouri, the first of the date of December 11, 1855, the 
second of the dateof March 3, 1857. By the first act the bonds 
of the state to the amount of $250,000 were issued to the Cairo 
and Fulton Railroad of Missouri, which bonds, it was enacted, 
should become and be “a mortgage of the road, and every 
part and section thereof, and its appurtenances,” for securing 
the payment of the said bonds. By the second act the bonds of 
the state to the amount of $400,000 were authorized to be 
issued to the same road, and also bonds to other companies, 
which bonds, it was enacted, “shall constitute a first lien and 
mortgage upon the road and property of the several com- 
panies so receiving them, in the same manner as provided by 
the act of February 25th, 1851, to expedite the construction 
of the Pacific Railroad and the Hannibal and St. Joseph 
Railroad, and the act approved February 10, 1855, of which 
this is amendatory.” The Cairo and Fulton company fail- 
ing to pay the interest due to the state upon these bonds, 
a sale was made of the lands in question under the pow- 
ers contained in the two statutes, and they were brought 
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in by the state according to the terms of the statutes. Con- 
veyances were afterwards made by the state to purchasers 
from them, under whom and whose guarantees the defendants 
held possession. The plaintiff’s title arose in this manner. 
The lands, in pursuance of authority given by the statute of 
Missouri, were conveyed. by the Cairo and Fulton Railroad 
Company to trustees, to be sold to raise money for the con- 
struction of their road. This conveyance was of the date of 
the 23d of May, 1857. On the 25th of November, 1859, the 
trustees conveyed the land in question to one Hamilton, from 
whom the plaintiff derived title. The question was, which 
of these was the better title ? 

All of the state bonds had been issued to the railroad com- 
pany, and the terms of the acts above referred to had been 
formally accepted by the company before it authorized the ex- 
ecution of the trust deed of May 23d, 1857, and the trust deed 
referred to the acts of 1855 and 1857, above mentioned. The 
mortgage lien, secured to the state by the act of 1855, when 
the first series of bonds was issued by the state, was expressed 
to be upon “ the road, every part and section thereof, and its 
appurtenances.” The lands in question did not constitute the 
road or any part thereof. The track of the road was not laid 
upon them, nor were they used in connection with the road. 
The terms of the second mortgage were broader, and if the 
defendants’ construction of its terms was correct, it was not 
necessary to decide whether the lands in question would pass 
under the expression “‘ appurtenances.” The second mortgage 
to the state, made when $400,000 of bonds were issued to the 
company, covered “the road and property of the several 
companies so receiving them.” These lands were the prop- 
erty of the company, held by it when this statutory mort- 
gage took effect. The question then was, did the word “ prop- 
erty” in the statute create a valid lien on these lands. 

Mr. Justice Hunt, who delivered the judgment of the court, 
held: First, that the generality of the language formed no 
objection to the validity of the mortgage. A deed “ of all 
my estate” is sufficient. So a deed “ of all my lands where- 
ever situated,” is good to pass title. Johnson v. DeLancy, 4 
Cowan, 427; Pond v. Berg, 10 Paige, 140; 1 Atk. on Convey- 
ances. A mortgage “of all my property,” is sufficient to 
transfer title. Second, that it was quite within the com- 
petency of the railroad company to mortgage its lands, not 
used for its track or appurtenances. It might be deemed 
prudent and judicious to raise money upon its collateral 
property rather than upon its road. It might lose its foreign 
lands, and still be successful as a railroad company. If it 
should lose its track, it must at once cease to exist. In the 
first mortgage the state took its security upon the road and 
its appurtenances. In its second mortgage-it took security 
not only upon the road of the company and every part 
thereof, but also upon its property, meaning its other prop- 
erty, and all of its other property. It was difficult to 
conceive any reason for this extension of language in the 
statute, except an intended extension of security. Time 
had passed without a completion of the road. A large 
additional loan was now made, and a desire to receive 
additional security gave a natural and logical explanation 

of the additional words inserted in the mortgage. Such 
was the construction given to this language by the Supreme 
Court of the State of Missouri, in Whitehead v. Vinyard, 50 
Mo. 30. The court there held that these words were in- 
tended to cover all the corporate property of the railroad 
company, including lands situated like those in controversy. 
It is said, however, that the language of the court referred to 
was obiter merely, and that the point before this court did 
not actually arise in that case. Thisisanerror. The action 
in that case was ejectment for land purchased by Allen ina 





lands of the Iron Mountain Railroad Company, under the stat- 
ute of 1857, now before us. If the word “ property” did not 
cover the outside lands of the company, the plaintiff could 
not recover. But he did recover, the court saying that the 
intention of the legislature to include them was unequivocal 
—that there was not the shadow of a doubt upon the ques- 
tion. The point in this case was the precise point before 
that court. The title of the defendant was and is good, so 
far as the railroad company is concerned. That company 
held the title in fee, subject only to the statutory mortgage. 
The defendant took title subject to that mortgage, which 
was alien of a date prior to his title. That prior mortgage 
became forfeited by the non-payment by the company of the 
moneys due, the lands therein described were sold by reason 
of such forfeiture, and were purchased by the grantor of the 
defendant’s landlord. The foreclosure of the prior statutory 
mortgage destroyed the plaintiff’s title. This is the only 
point that need be considered in the case. The defendant, 
his grantors, and all who had any interest in knowing the 
fact, had ready means of learning that the lands they pur- 
chased were subject to the statutory mortgage. The deed of 
trust under which they claim referred to the statutes which 
created it, and, in law, they bought with knowledge of it. 











Contracts with the United States—Public Interest. 
UNITED STATES v. CORLISS STEAM ENGINE CO. 


Supreme Court of the United States, October Term, 1875. 


1. Construction of Ships of War.— Where the secretary of the navy 
et the power, under the legislation of Congress, and the orders of the 
resident, to enter into contracts for work connected with the construction 
armament or equipment of vessels of war, he can suspend the work contracted 
for when from any cause the public interest may require its suspension ; and 
where such suspension is ordered, he is authorized to settle with the contractor 
upon the compensation to be paid for the partial performance of the contracts. 

2. Settlement Binding on Government.—When a settlement in such a 
case is made upon a full knowledge of all the facts, without concealment, mis- 
representation or fraud, it is equally binding upon the government as upon the 
contractor. 


Appeal from the court of claims. 

Mr. Justice FreLp delivered the opinion of the court. 

This case comes before us on appeal from the court of claims, and in- 
volves a consideration of the validity and binding character of a settle- 
ment, made between the secretary of the navy and the claimants, for 
work performed by the latter upon contracts with the navy department. 
There is no dispute about the facts of the case ; they are fully and clearly 
stated in the findings of the court of claims. And it would seem that 
there ought not to a any dispute as to the law applicable to them. The 
validity of the contracts is not questioned. The work upon them was 
done under the supervision of an inspector of the navy department, and 
no complaint is made of the manner in which it was done. When in 
1869 the department, upon the recommendation of a board of officers of 
the navy, appointed by it, suspended the further progress of the work 
under the contracts, the claimant made a written proposition, in the 
alternative, either to take all the machinery and receive $150,000, or to 
deliver it in its then incomplete condition at the navy yard at Charles- 
town, for $259,068, payable on delivery there. The department ac- 
cepted the latter proposition, recognizing the amount specified as the 
nee due on settlement of the contracts, stating, however, that in con- 
sequence of the oe" limited appropriations, only a partial: payment 
would be made on the delivery of the machinery at the Charlestown 
navy yard, and that the balance could not be paid until Congress should 
make a further appropriation, but that a certificate for the amount due 
would be given to the claimant. 

The machinery was accordingly delivered at the navy yard, with the 
exception of a few articles, for which a deduction from the amount of 
the settlement was allowed, and the certificate stipulated was given to 
the claimant. Previous to this, however, the chief engineer of the navy, 
under direction of the department, examined the machinery and made a 
detailed report by which the department was fully informed of its con- 
dition, the progress made in its construction and what remained to be 
done for its completion under the contracts. There is no allegation or 
suggestion that the claimant was guilty of any fraud, concealment or 
misrepresentation, on the subject, but on the contrary; it is clear that 
every fact was known to both parties, and that the whole transaction as 
stated by the court below, was unaffected by any taint or infirmity.. If 
such a settlement, as the chief justice of the court of claims very justly 
observes, accompanied by the giving up by one, and the taking possessio 
by the other, of the property involved, can not be judicially maintained, 





foreclosure proceeding of a statutory mortgage upon the 





it would seem that no settlement by any contractor with the government 
could be considered a finality against the government, 
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The duty of the secretary of the navy, by the act of April 30th, 1798, 
creating the navy department, extends, under the orders of the President, 
to ‘the procurement of naval stores and materials, and the construction, 
armament, equipment and employment of vessels of war, as well as all 
other matters connected with the naval establishment of the United 
States.” 1 Stat. 553. The power of the President in such cases is, of 
course, limited by the legislation of Congress. That legislation existing, 
the discharge of the duty devolving upon the secretary necessarily re- 

uires him to enter into numerous contracts for the public service, and 
the power to suspend work contracted for, whether in the construction, 
armament, or equipment of vessels of war, when from any cause the 
public interest requires such suspension, must necessarily rest with him. 
Asin making the original contracts he must agree upon the compensation 
to be made for their entire rahe epee it would seem that when those 
contracts are suspended by him, he must be equally authorized to agree 
upon the compensation for their partial performance. Contracts for the 
armament and equipment of vessels of war, may, and generally do, re- 
quire numerous modifications in the progress of the work, where that 
work requires years for its completion. With the improvements con- 
stantly made in ship building and steam machinery and in arms, some 
parts originally contracted for may have to be abandoned and other parts 
substituted, and it would be of serious detriment to the public service if 
the power of the head of the navy department did not extend to pro- 
viding for all such possible contingencies, by modification or suspension 
of the contracts and settlement with the contractors. 

When a settlement in such a case is made upon a full knowledge of 
all the facts, without concealment, misrepresentation or fraud, it must be 
equally binding upon the government as upon the contractor. At least 
such a settlement can not be disregarded by the government without 
restoring to the contractor the property surrendered as a condition of 
its execution. 

But aside from this = authority of the secretary of the navy, 
under the orders of the President, he was, during the rebellion specially 
authorized and required by acts of Congresss, either in direct terms 
or by specific —— for that purpose, to construct, arm, equip 
and employ such vessels of war as might be needed for the efficient 
prosecution of the war. In the discharge of this duty, he made the orig- 
inal contracts with the claimant. The completion of the machinery 
contracted for having become unnecessary, from the termination of the 
war, the secretary, in the exercise of his judgment, under the advice of 
a board of naval officers, suspended the work. Under these circum- 
stances, we are of opinion that he was authorized to agree with the claim- 
ant upon the compensation for the partial performance, and that the 
settlement thus made is binding upon the government. 5 

DECREE AFFIRMED. 





Failure to Transmit Telegram in Cipher—Measure of 
Damages. 


SANDERS ET AL. v. STUART. 
English High Court, C. P. Division, May, 1876. 


The plaintiffs sent to the defendant, who was a collector and transmitter of 
telegraphic messages, & telegram for transmission to America. It was in cipher 
unintelligible to the defendant. The defendant negligently delayed sending it, 
whereby the plaintiffs lost an order upon which they would have earned a con- 
siderable commission. Held, that they were entitled to nominal damages only. 





This was an action tried before Huddleston, B., in the Court of Com- 
mon Pleas at Lancaster. The defendant collected telegrams for trans- 
mission to America. The Atlantic Telegraphic Company charged for 
names and addresses 4s. a word. The defendant had an agent in New 
York, with whom he had agreed on a code of signals, by which a single 
word should signify the name and address of an American firm, to whom 
the agent would duly forward the message by inland telegraph. Thus 
the person forwarding the message paid only 4s. for the whole of the 
name and address of his telegram, which saved him 12s. or 16s., the de- 
fendant charging only 2s. commission. The plaintiffs sent him six mes- 

es, all ina cipher to which he had no clue. The defendant sent the 
fifth message twice over, and did not send the sixth at all till some days 
later, whereby the plaintiffs lost a large order, for 8,000 boxes of tem- 
—, on which the commission would have been £150. At the trial, the 
efendant admitted neghgence, and the jury found a verdict for the 
plaintiff for £150; leave was reserved to enter a verdict for defend- 
ant or to reduce damages. On November 8, Herschell, Q. C., obtained 
a rule nisi to reduce the damages to such sum as the court should think 
fit. He had previously, on November 4, pursuant to the usual custom 
since the Common Pleas at Lancaster Amendment Act, 1869, moved for 
a rule in the Exchequer, as being the court of which the judge who heard 
the case wasa member. But in recording the rule he had there obtained 
it was discovered that the motion could only be made in the Common 
Pleas Division under sections 16 and 34 of the Judicature Act, 1873. 
Accordingly, he made a second motion in this divisional court. 


April 26.—Benjamin, Q. C., and W. H. Butler, showed cause.—The 
defendant must have known that this telegraphic message to America 
was of great importance, and the loss of the order was the natural and 
necessary consequence of his negligence. Strasburgher v. Union Tele- 

ph Company, in Sedgwick ont Eibentans, 6th Ed, p. 442; United States 

ompany v. Wenger, 55 Penn. 262. 

Herschell. Q. C., and Walton, in reply.—This’ special damage is not 
recoverable, for it was not in the contemplation of both parties. The 





defendant had no notice of the importance of this telegram. He only 
knew that it was a business telegram of some sort. Had it been in plain 
English and not in cipher the mistake would probably never have oc- 
curred. Playford v. Cnited Kingdom Company, 17 W. R. 968; L. R. 4 
Q. B. 706; Hadley v. Baxendale, 2 W. R. 32, 9 Ex. 341. 

May 9.—The following considered judgment of the court (Lord CoLER- 
mek, C. J., und Brerr and LinpDLey, JJ.) was delivered by 

Lord CoterineE, C. J.—The plaintiffs in this case were merchants in 
this country ; the defendant, a person who made his living by collecting 
messages and transmitting them by telegraph to, amongst other places, 
America. He received from the plaintiffs, for transmission to New 
York, a message in words by themselves entirely unintelligible, but 
which would be understood by the plaintiffs’ ee pee in New 
York as giving a large order for certain goods on which the plaintiff, if 
the order had been confirmed, would have earned considerable commis- 
sion. The defendant, through admitted negligence, did not transmit the 
message, and the plaintiffs admittedly lost thereby considerable prohts 
which they would otherwise have made by the transaction. The action 
was for negligence in not transmitting the messages ; the verdict was for 
the plaintiffs, and the question arises as to the true measure of damages, 
The plaintiffs seek to retain the verdict for a sum intended to represent 
the loss of profit above mentioned; the defendant contends that, such 
damages are not within the rule laid down in Hadley v. Baxendale, and 
ever since approved of and acted on; and that in this case there is 
nothing to warrant a verdict for damages more than nominal. 

Upon the facts of this case, we think that the rule in Hadley v. Baxen- 
dale applies, and that the damages recoverable are nominal only. It is 
not necessary to decide, and we do not give any opinion, how the case 
might be if the message, instead of being in language utterly unintelli- 
gible, had been in language with plain and intelligible words. It was 
conveyed in terms which, so far as the defendant was concerned, were 
simple nonsense. For this reason, the second portion of Mr. Baron 
Alderson’s rule clearly applies. No such damage as above mentioned 
could be ‘“‘reasonably supposed to have been in the contemplation of 
both parties at the time they made the contract as the probable result of 
the breach of it,” for the simple reason that the defendant at least did 
not know what his contract was about, nor what, nor whether any, dam- 

e would follow from the breach of it. And for the same reason—viz, 
the total ignorance of the defendant as.to the subject-matter of the con- 
tract (au ignorance known to, and, indeed, intentionally procured by, 
the plaintiff )—the first portion of the rule applies also, for there are no 
damages more than nominal which can be “fairly and reasonably con- 
sidered as arising naturally and according to the usual course of things 
from the breach” of such a contract as this. No rule as to damages 
which is to be found in any of the cases or in the books of Mr. Sedg- 
wick and Mr. Mayne will avail the plaintiffs in this case; and the cases 
cited to us from the American courts, in which the liabilities of com- 
mon carriers have been imposed on telegraph companies in America, 
even if correct with regard to telegraph companies, have no application 
to a case where the defendant is not a telegraph company, but a collector 
of messages to be transmitted by such a company, and the negligence 
complained of is his negligence and not the negligence of a company. 

We think, therefore, the rule should be absolute to reduce the dam~- 
ages to a nominal sum. 

Rule absolute accordingly. 





Bankruptcy—Insanity as a Defence, 
IN RE WEITZEL. 
United States District Court, Western District of Wisconsin. 


Before Hon. J. C. Horxiys, District Judge. 


1. Lunatic—May be Adjudged a Bankrupt.—A party under guardien- 
ship as a lunatic may be adjudged a bankrupt, against the consent of his 
guardian. 

3 . Can Not Commit Act of Bankruptcy.—An insane person can 
not commit an act of bankruptcy. 


F. W. Cotzhausen, for creditor ; O. B. Thomas, for bankrupt. 


An involuntary petition was filed against the above party, and on the 
return day of the order to show cause, he appeared and filed an answer 
by his guardian, stating that at the time of filing the petition he was 
insane and under guardianship from the County Court of Crawford 
county, and also, that he was insane at the time the several acts of 
bankruptcy are charged to have been committed. 

Upon which a motion in the nature of a demurrer has been submitted, 
involving the questions: First, can a party under guardianship as a 
lunatic be adjudged a bankrupt against the consent of his guardian ; 
and second, can an insane person commit an act of bankruptcy ? 

The first is jurisdictional, and involves the power of courts, on the 
a eg of creditors, to proceed against such parties. It is not new, 
and may be determined by the authorities. Freeman, on Judgments, 
section 152, says: “ By a concurrence of judicial authority, lunatics are 
held to be within the jurisdiction of the courts. Judgments against 
them are neither void nor voidable.”’ ‘A lunatic may be sued at law, 
after the execution of the commission of lunacy.”” Sternbugh v. School- 
craft, 2 Barb. 8S. C. 153; Crippen v. Culver, 13 Barb. 5S. C. 424; 2 East, 
140; 2 Term. Rep. 390; 4 Id. 121; 6 Id. 133; 12 Vesey, 385. 

The statutes of this state authorize suits to be prosecuted against in- 
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sane persons under guardianship, and prescribe the mode of service of 
summons in such cases. Taylor’s Statutes, 1,429, section 10. That 
courts have jurisdiction of actions against lunatics seems to be too well 
settled to admit of discussion at this time. 

But it is claimed that, admitting such right, it does not follow that 
roceedings in bankruptcy may be had. I can not see any reason for a 
istinction. 

spa aang is a proceeding or suit in its nature equitable—a seques- 
tration of a debtor’s property that the creditors may resort to, instead of 
an ordinary suit at law or equity. In such proceedings there are advan- 

that do not pertain to other remedies known to the law. The 
bankrupt act declares certain acts of a preferential character void, and 
authorizes suits by assignees to recover back property obtained contrary 
to its provisions, of the offending party. 

It is often the only f prong 4g that the creditors can take to collect 
anything, and to hold that the remedy by ordinary action is open to 
them, but that proceedings in bankruptcy are not, is a discrimination be- 
tween remedies not founded upon or sustained by principle or authority, 
as will appear by an examination of the reported cases and elementary 
writers on the subject. In 13 Vesey, 590, anon., the lord chancellor 
said: “A commission of lunacy will not protect the lunatic against an 
action; and a commission in bankruptcy is a species of action against 
which the lunacy can not be a defence.” The bankrupt act authorizes 
any person owing debts to be adjudged a bankrupt either on his own 
petition or the petition of his creditors. This would not include infants 
and feme coverts, because they do not ordinarily owe debts. for want of 
legal capacity to contract. A party to be adjudged must have capacity 
to contract binding obligations. A married woman, under recent legis- 
lation in many states, now has such capacity and is liable to bankrupt 
proceedings. In Parsons on Contracts, vol. 3, p. 462, it is said: “Ifa 
sane person commits an act of bankruptcy and afterwards becomes in- 
sane, he may be adjudged a eget ps and his rights protected by his 
guardian,” and at page 461, that ‘‘if one who incurs debts and is unable 
to pay them, becomes a lunatic, process may now issue and the usual 
proceedings be had for the benefit of creditors.” These cases not only 
ignore the existence of any distinction between remedies, but on the 
ae assert the right to proceed in bankruptcy against lunatics. See 
Shelford on Lunatics, 429; Robsen on Bankruptcy, 84—to same effect. 
rt Judge Lowell, In re Pratt, 6 B. R. 276, followed these authorities. 
In that case the petition was on behalf of the lunatic by his guardian, 
but I can not see as that makes any difference upon the question of jur- 
isdiction of the court. 

The proceedings there were sustained upon the ground that the luna- 
tic was hd meg within the meaning of the bankrupt act and amenable 
to proceedings in civil actions by his creditors, and if a lunatic is to be 
regarded as a person within the meaning of the act, the court has the 
same authority to entertain proceedings against him as in his favor. 
The act makes no distinction. Courts of bankruptcy take jurisdiction 
by law and not by consent of parties. The bankrupt’s counsel cited 
and relied upon In re Murphy, 10 B. R. 48, as showing that insanity, at 
the time of commencement of the proceedings, was a good answer. 
That case is hf imperfectly reported, neither the reasons nor the 
authorities relied upon by the learned judge are given, and, as it is 
against the — current of the authorities in this country, as well as 
in England, I can not follow it as the law upon this question. 

So that upon the first point, I must hold in favor of the petitioning 
creditors, that the proceedings are maintainable. 

But the second ground alleged in the answer, if true, is fatal to the 
case. An insane person can not commit an act of bankruptcy ; so that 
if the allegation that he was insane at the time he committed the al- 
leged acts is sustained, the proceedings must be dismissed. 1 Dillon 
In re Martin, 178; Ex parte Stamps, 1 De Gex Bankruptcy Cases, 
345; In re Pratt, supra; 3 Parsons, 462. 

This seems so clear upon principle that I do not deem it necessary to 
spend any more time upon it. 

But the petitioners deny that he was insane at the time, which raises 
a question of fact which I shall submit to a jury as demanded by the 
respondents, reserving all further questions until that is decided. 





Master and Servant. 
HAMLIN ET AL. v. RACE.* 
Supreme Court of Illinois. 


Hon. Joun M. Scort, Chief Justice. 
“ Pickney H. WALKER, 

‘ §$rpyey Breese, 

« 6B. R. SHELDon, 

“© Jon ScHOFTELD, 

‘ Atrrep M. Craie, 

“ W. K. McAtuisrer, 


Judges. 


. 


1. Conduct of Servant.—Where a party is employed by another, he must, 
in his intercourse with his employer, and those having coniro! of his business 
and with those doing business. with such employer, abstain from all vulgarity 
and ever. A of language and conduct, and must be respectful and obedient to 
all reasonable commands of his employer, and those having control of his 


business. A failure in any of these requirements by a salesman in a store 
would be ground for discharging him before his term of employment expires. 


*From the advance sheets of 78 Ill. 








2. Action to Recover Installments—Measure of Damages.—On a 
contract for the payment of money in installments, assumpsit will usually lie 
to recover each insta]lment as it falls due, without waiting for the last to mature. 
But where a suit is brought on such a contract, the plaintiff can only recover 
the amount that was due at the time the suit was brought, although at the time 
of the trial all the installments nay have matured. 


3. Case in Judgment.—Where a plaintiff had been employed by the de- 
fendant for one year, at a specified salary, payable in monthly installments, 
and before the year expired he was discharged, and afterwards, and before the 
end of his term, he Wy 9 suit, claiming that the contract wus still in force, 
and that he was, and had been, ready and willing to perform, it was held, that 
he could only recover for the installments that had matured at the time the suit 
was brought, notwithstanding the term had expired before the cause was tried. 
If, when he was discharged, he had terminated the agreement, and sued on the 
breach of the contract, and the cause was not tried until the term had expired, 
and it had then appeared that he had been unable to procure employment during 
the time, it —_ that he could have recovered for all the damage he had sus- 
tained during the term by the breach of the contract. 


Appeal from the Circuit Court of Cook county, the Hon. John G. 
Rogers, Judge, presiding. 

Mr. Justice WALKER delivered the opinion of the court. 

Appellee was employed on the Ist of January, 1873, by Hamlin, Hale 
& Co., as salesman in their store, for one year, at a salary of $1,020, in 
monthly installments of $85. They, on the 23d of June following, dis- 
missed him from their service, when they offered to pay him the amount 
that was due him to that date, which he declined to receive, and on the 
6th of the following August brought this suit to recover the balance 
for the full year, and on a trial in the court below recovered the full 
amount. 

The declaration was in assumpsit, and contains a special count, with 
the usual common counts. The plea of the general issue was filed, and 
on the trial, the defence relied on was, that appellee was discharged for 

ood and sufficient cause. It is contended that appellee was insolent to 

is employers, and coarse and vulgar in his conduct, to such an extent 
as fully justified appellants in disc ae pe This was a question of 
fact for the determination of the jury. All will at once concede that an 
ry aa must be respectful, and obedient to all reasonable commands 
of his employers, and those having control of the business in which he 
is employed, and no one will dispute that a person so employed, when 
engaged in the discharge of his business, and in his intercourse with 
customers and persons transacting business with the house and with his 
employers, and those having charge of the business, must be respectful, 
on must abstain from all vulgarity and obscenity of language and con- 
duct, If wanting in any of these requirements, it would be grounds 
for discharging a salesman in a store from his employment. 

But the question raised and pressed on our consideration, is as to the 
measure for the recovery of damages in the case, appellants contending 
that appellee was, in no event, on the pleadings in the case entitled to 
recover more than was due at the time he brought his suit; that, under 
the pleadings, he can not recover for the ened installments, or any of 
them which accrued after the suit was brought. On the other hand, it 
is urged that, as the year for which appellee was engaged had fully ex- 

ined before the suit was tried, he was entitled to recover the unpaid 

alance of the $1,020 which appellants had agreed to pay him. 

Appellants contend, that, inasmuch as appellee did not, when he was 
discharged, terminate the contract or elect to so treat it, but, on the 
contrary, considered it as still subsisting, and was ready and willing to 
perform it in full, if required, he can only claim as damages in this suit 
the amount that would have been due at the time the suit was com- 
menced, had he continued in the employment of appellents; that if he 
desired to recover damages beyond that sum, he should, when discharged 
have notified appellants that, as they had chosen to terminate the con- 
tract, he would treat it as rescinded, and hold them for all damages he 
had sustained by their terminating the agreement. 

This precise question, in the shape now presented to the court, has 
never been passed upon by us, although analogous questions may have 

en. 

The law is well settled, that, on a contract for the payment of money 
by installments, asswmpsit will usually lie to recover each installment 
as it falls due, without waiting for the last to mature. 1 Chit. Pl. 116. 
Here was a sum of money to be paid by monthly installments; and 
there can be no doubt that appellee at the end of each month could 
have sued for and recovered for the installment which accrued and be- 
came due at that time. But it is equally well settled that a party can 
not, when he sues for an installment which is due, recover for install- 
ments not due when the suit was brought. And where the declaration 
showed by its averments, that a recovery of instaliments not due was 
claimed, and there was a general verdict, the courts considered it ground 
for arresting the judgment, because the plaintiff was not entitled to re- 
cover for the portion claimed in the declaration, which was not due at 
the institution of the suit. If it were necessary to cite authorities on so 
simple and well settled a proposition, we might refer to note 1, to the 
case of Hambleton v. Veers, 2 Saund. 171 a and 3, and the cases therein 
cited ; Gordon v. Kennedy, 2 Binn. 287, and the authorities there refer- 
red to by the court. 

We had supposed no rule was more inflexible or better established 
than that a plaintiff can not recover for money not due at the institu- 
tion of thesuit. Gordan v. Kennedy, supra; 1 Chit. Pl. 372 ; Cunning- 
ham v. Morrell, 20 J. R. 208; McLure v. Rush, 9 Dana, 64; Allen v. 
Sanders, 7 B. Monr. 598; Kettle v. Harvey, 21 Vt. 301; Lord v. Bel- 
knap, 1 Cush. 279, and Tompkins v. Elliott, 5 Wend. 496. If this rule 
cou be seriously questioned, other cases could be referred to as estab- 
lishing the rule, but, to our minds, it requires no authority, as it is based 
upon principles obviously just. 
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Tf, then, a party can not sue for and recover a debt or claim before it 
is due, why should he do indirectly the same thing by suing for a small 
part when due, and recovering a greater and more substantial part ac- 
cruing after the suit has been brought? The law never permits that to 
be done indirectly, which it prohibits from being done directly. To 

ermit the recovery of the sums falling due after suit brought, would 
[ an evasion of the rule’ that the cause of action must be complete 
when suit is brought. It would be without analogy to any rule of law 
which now occurs to us. In the case of Crabtree v. Hagenbaugh. 25 Ill. 
233, it was said, that where a party sued for the breach of an independ- 
ent portion of a contract, he might recover for .its breach, though his 
recovery would be limited to the damages sustained at the time the suit 
was commenced. We have no hesitation in holding that appellee was 
only entitled to recover for the amount that would have been due had 
he continued in the service of appellants at the time the suit was insti- 
tuted, and the court below erred in admitting evidence of the install- 
ments that would have matured afterwards. 

Suppose that, after the suit had been brought, appellants had demanded 
of appellee the fulfillment of his part of the contract, and he had refused 
them, what would have been the measure of damages? Obviously not 
more than the wages which had accrued up to the time of the demand. 
Then why permit a recovery beyond the damages sustained when suit 
was brought? Or, suppose a trial had been had ten or fifteen days after 
suit was brought, and the same damages as were recovered in this case 
had been allowed, and after the recovery appellants had demanded of 
appellee to go on and perform his contract, and he had refused, would 
— have been compelled to sue and recover the amount back? 

et such a thing might occur, when the plaintiff is still insisting upon 
being allowed to perform his part of the agreement. Such a state of 
things would be an — If he insists upon going on with his part 
of the agreement, he should sue when each installment occurs, or wait till 
the end of the time, and sue for the whole. 

At common law it was a ground of arrest to claim such installments 
in the declaration; so it isa ground requiring the granting of a new 
trial, to permit proof of the same, unless it is apparent that it was not 
considered by the jury, and was excluded from the verdict. But in this 
case it is manifest that the installments which were not due when ap- 
eo sued, entered into and formed much the greater portion of the 

ndin 


Had ‘appellee, when discharged, terminated the agreement, and then 


sued on the breach of the contract, it may be that a different rule might 

have prevailed. Then, the cause of action would have been the breach, 

and it would have been averred that the contract was at an end, and that 

—— had been thrown out of employment, whereby he had sustained 
mage, 


etc. In such a case, it may be that he could have recovered 
for all the damage he sustained during the year by the breach of the 
contract, if the trial was had after its expiration. “In such a case, the 
damage would have continued had he been unable to procure employ- 
ment during the time; but the suit here is not for a breach of the en- 
tire contract, and abandoned by appellee, but on the contrary, he avers 
that he insisted upon its performance during the remainder of the 
year. 
The judgment of the court below is reversed, and the cause remanded. 
JUDGMENT REVERSED. 





Attorney and Client. 
PAGE v. TRUTCH. 
United States Circuit Court, District of Oregon, July, 1876. 
Before Hon. Marruew P. Degpy, District Judge. 


1. Liability of Attorney.—An attorney who is employed by the lender to 
examine the title of property offered as a security for a contemplated loan by 
the borrower, is responsible to the lender for the correctness of his opinion, 
although the expense of the examination is paid by the borrower. 


2. Certification of Title.—If the attorney certifies that the security is a 
good one, he thereby warrants that the title shall not only be found good at the 
end of a contested litigation, but that it is free from any palpable grave doubts, 
or serious question as to its validity. 


3. Expenses of Suit.—An attorney who conducts a suit to foreclose a 
mortgage taken upon his certificate that the title was good, is not entitled to 
extra compensation because of labor and time consumed in such suit in contest- 
ing the validity of such mortgage upon a question within the scope of his cer- 

cate. 


4. Extra Labor.—Whatever extra labor or time is bestowed in conducting 
the suit, on account of such question being raised, is bestowed for the benefit of 
the attorney himself in maintaining his certificate, and he is only entitled to 
charge his client as for an uncontested case. 


G. W. Yocum and Hugh T. Bingham for plaintiff; John Catlin for 
defendant. 

Drapy, J.—This action is brought to recover the sum of $1,800 gold 
coin, with interest from April 20, 1876, for professional services rendered 
by the pot to the defendant between November, 1874, and said date, 
in conducting « suit to foreclose a mortgage upon the north half of 
block 8 in the city of Portland. 

The answer of the defendant admits the services, but denies that they 
are worth more than $500 in coin, and alleges that the plaintiff in the 
conduct of said suit received sundry sums of money from the defendant 
for which he has failed to account; and also that the loan for which 
said mortgage was given as security was made upon the certificate of 





the plaintiff acting as attorney for defendant, to the effect that the prop- 
erty was “a good and valid security” for such loan, but that in fact 
there was a grave question as to the validity of said mortgage, and that 
the same was “a perilous and doubtful one,” whereby the defendant 
was put to great costs, trouble and delay in collecting his money, and 
suffered great loss on account of the uncertainty of the title to said 
ag wet and the consequent depreciation in its market value. 

e reply admits the receipt of $86.50 in currency by the plaintiff on 
defendant’s account, but denies that plaintiff was employed by defend- 
ant to examine tke validity of the mortgage, and that the security was 
doubtful or perilous. 

In pursuance of the stipulation of the parties, the cause was heard by 
the court on July 21st, without the intervention of a jury. 

From the evidence, the facts of the case appear to be as follows: 

In December, 1873, Mr. Edwin Russell, then manager of the Bank of 
British Columbia in this city, and the agent of the defendant, then and 
now a resident of Victoria, V. I.. loaned to D. D. Bunnell, guardian of 
the five minor children of Emsley R. Scott, deceased, the sum of $12,000 
in gold coin, at one per centum per month interest, and took as securit 
therefor a mortgage executed by said Bunnell, as guardian aforesaid, 
upon the north half of block 8 in the city of Portland, the same being 
the property of said minor children. That said Bunnell, before execut- 
ing said mortgage, procured the order of the county court of Multnomah 
county, authorizing him, as guardian, so to do; that said Russell, before 
muking said loan and accepting said security, employed the plaintiff to 
examine the title to said property and the authority of said Bunnell to 
execute said mortgage, and that said plaintiff, in pursuance of said em- 
ployment, gave said Russell a certificate, to the effect that the title to 
said property was in said minor children, and said Bunnel was duly 
authorized to make the loan and execute the mortgage as security there- 
for; and that said money was borrowed for the purpose of improving 
said property by building a market house thereon, which was done. 

That afterwards, in November, 1874, the interest being in arrears upon 
said mortgage, the plaintiff was employed by said Russell, acting as the 
agent of the defendant, to foreclose the same; that in pursuance of said 
employment, he brought suit in the circuit court for the county afore- 
said, where there was a decree dismissing the same, upon the ground 
that the mortgage was invalid for want of power in the county court to 
license the guardian to mortgage his wards’ property; that thereupon 
said plaintiff took an appeal ‘o the supreme court of the state, which 
court, upon consideration of the cause, gave a decree foreclosing said 
mortgage and directing a sale of the premises for the amount due thereon ; 
and that afterwards, in the spring of 1876, the plaintiff caused said 
property to be offered at sale upon an execution to satisf\ y said decree, 
at which sale, there being no bidders, the defendant by his agent, Mr. 
Lloyd Brooke, bid in the same at $15,500, that being substantially the 
amount then due thereon. That the defendant has only received in 
satisfaction of the decree in said suit of Trutch v. Bunnell. the property 
aforesaid, and that assuming the title to be good, it is not now, and was 
not at the time of said sale, worth more than $12,000 in gold coin. 
That it was worth to foreclose said mortgage, provided there had been 
no material objection to the validity of the same, not more than 5 per 
centum of the amount recovered, but there being good cause to question 
the validity of the same, for the alleged want of power in the county 
court to authorize the guardian to execute the same, and the suit to 
foreclose being contested by the guardian ad litem on that ground, it 
was worth not more than $1,000. iy: 

That the plaintiff, while acting as attorney for the defendant in said 
foreclosure suit, received from the clerk of said. circuit court, out. of the 
moneyes paid to said clerk by the defendant, as costs and expenses of said 
suit, the sum of $160 in currency, for which he has not accounted to the 
defendant. E 

On the argument, several questions of law and fact were discussed by 
counsel. The plaintiff insisted that in making the examination of the 
title of the mortgaged premises, he was not — as the attorney for 
the defendant, but for Bunnell. But upon the evidence, it is clear that 
the facts and law are to the a 

In his own testimony, the plaintiff, while he states that Russell was not 
to pay him for the examination, and that Bunnell was, also admits that 
Russell would not make the loan except upon his certificate that the title 
was good and that the county court had power to authorize the loan, and 
that he gave him such a certificate; while Mr. Russell testifies explicitly 
that he employed the plaintiff, who was then attorney for the bank, to 
make the examination, and that upon his certificate he made the loan, 
but that it was understood that Bunnell was to pay all the expenses of 
the examination of the title, as it was the custom for the borrower to 
do. Add to this the frequent declarations of the plaintiff to the agent 
of the defendant, when doubts were expressed as to the success 0 the 
foreclosure suit, that he was responsible for the validity of the mort- 
gage, and would pay the defendant himself if he failed to make it out 
of the mortgaged premises, and there can be no doubt but that he was 
acting as the attorney for the defendant in making the examination of 
the title, and is responsible to him a he fact that the bor- 
rower, Bunnell, was to pay the expense of the examination does not 
affect the question a particle. If the plaintiff agreed to look to him for 
the compensation for his services, that did not make him any the less 
the defendant’s attorney. : : - 

Practically, it is admitted that the compensation claimed by the plaint- 
iff is an extraordinary fee, and his right to recover it is placed upon the 
ground of the serious character of the litigation involved in the foreclo- 
sure suit, and the extra time, labor and risk incurred by him in con- 
ducting it. In reply to this, it is — for the defendant, that as the 
loan was made by him on the plaintiff’s certificate, that the security was 
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good, and he being responsible for that opinion, if any serious question 
arose in the course of the litigation concerning the validity of the mort- 
; just so far the correctness of the certificate was impugned or 
rought in question, and whatever extra labor, time or risk the plaint- 
iff incurred on this account was in fact incurred for himself, and there- 
fore the defendant ought not to be required to compensate him for it. 

The certificate is not to be considered a warranty against every frivo- 
lous and speculative question which the dishonesty of the debtor or the 
ingenuity of counsel may interpose against the enforcement of the 
security, but I think it ought to be held as a warranty or representation, 
not only that the mo would be found or held to be valid at the 
end of a protracted and expensive litigation, but that there was no pal- 
pable, grave doubt or serious question concerning its validity. 

Ordinarily, when a party loans money upon the certificate of an attor- 
ney that the title to the proposed security is good, he does not expect 
that in the enforcement of such security he may encounter a question 
which gives the debtor or other persons interested in the property a 
reasonable ground to contest his claim and put him to the risk and ex- 
pense of a contested litigation. Upon this branch of the case my con- 
clusion is, that the defendant having taken the security in question upon 
the opinion of the plaintiff that it was valid, whatever extra labor or 
risk the latter incurred in enforcing it on account of its alleged invalid- 
ity was incurred in contemplation of law and good morals for himself 
and not the defendant, and therefore he is only entitled to compensation 
as for an uncontested suit to foreclose. 

In disposing of this question, I have not considered it necessary or 
proper to express an opinion upon the validity of the mortgage. Most 
of the gentlemen of the bar who were examined as witnesses in the case 
expressed the opinion that it was invalid, and leaving out of considera- 
tion the effect of the certificate, fixed the compensation of the plaintiff 
proportionately high, one of them, Judge Strong, even going so far as 
to say that he ought to have 25 per centum of the value recovered, 
upon the ae I suppose, that he considered the debt in such ex- 
treme peril, that the attorney who recovered it ought to be considered 
as a salvor and allowed salvage. 

But even supposing that the plaintiff had not given the certificate, 
and that he is entitled to compensation accordingly, he could not re- 
cover the fee claimed. "Whatever risk there might be in the litigation, 
there could not be any extraordinary labor or time attending it. There 
were no witnesses to examine or evidence to siftand marshal. The con- 
test, so far as there was one, turned upon a single, narrow question of 
statute law, upon which the arguments on either side are apparent and 
limited. The*opinion of Mr. Justice Shattuck, before whom the case 
was heard in the court below, was that $1,000 was areasonable compen- 
sation for the services, and such was the opinion of other leading attor- 
neys at this bar. In a country where the justices of the supreme court 
only get a salary of $3,000 per annum, a fee of $1,000 for conducting a 
foreclosure suit involving $14,000, and one such question of law and two 
or three weeks’ work at the outside, ought to be considered a liberal 
compensation. But the conclusion having been reached that the plaint- 
iff is only entitled to recover as for an uncontested suit, it is not neces- 
sary to consider the matter in this light any further. Upon this point, 
there is no conflict in the evidence. All the witnesses agree that for an 
uncontested foreclosure suit, 5 per centum upon the amount recovered 
is a reasonable compensation for the services of the attorney. To ascer- 
tain what this amounts to, as there was no money collected on the de- 
cree, it became necessary to enquire into the value of the mortgaged 
property bid in by the defendant. Upon this question, the evidence is 
quite conflicting. It is given upon the assumption that the defendant 
acquired a good title to the property by the purchase at the sheriff’s 
sale, and so it will be considered. The figures range from $25,000 to 
$10,000. From all the circumstances of the case, and the relations of 
the witnesses to the transaction and the subject of real property in this 
city, 1 am very certain that the minimum valuation is much nearer the 
mark than the maximum one. The property consists of 4 lots between 
Front and First and Jefferson and Madison streets. The improvement 
upon it is a one-story brick building about 40 feet wide and 200 feet 
long. It was built for a market house where there appears to be no de- 
mand for one. No one offered to bid upon the property at the sale, and 
it only brings in $50 per month rent. T lowe ound the value of it to 

$12,000, and my impression is that that sum is rather above than be- 
low its real worth. Five per centum upon this sum is $600, which is 
the amount the plaintiff is entitied to recover, less the amount received 
by him from the defendant. The evidence upon the latter point is not 
satisfactory. But it appears from two receipts given by the plaintiff to 
the clerk of the circuit court, that he received from the latter out of the 
costs and expenses paid by the defendant in the foreclosure suit the sum 
of $224.50 in currency. But the plaintiff shows by the receipt of the 
clerk of the supreme court, that he had advanced $35.50 of this amount, 
and was entitled to receive it back. Besides this, I deduct $29 from 
these receipts, because I am not satisfied but that it was advanced b 
the plaintift This leaves $160 of the amount received by the plainti 
unaccounted for, which must be deducted from the sum due plaintiff 
for his services. Converting the $600 into currency gives , Which 
sum, less the $160, is the amount for which the plaintiff is entitled to 
judgment—$500. 





—Brovexam used to tell the story of Judge Allan Park, that one day 
there was a dog in court making a disturbance, on which Park said : 
“Take away that dog.” The officers went to remove another dog, when 
he inte , “No, not that ; I have had my eyes on that dog the 
behaved little dog I never saw in 








Duty and Liability of Cities in Constructing Side- 
walks—Opinion of. Experts. 


CITY OF CHICAGO v. McGIVEN.* 


Supreme Court of Illinois, September Term, 1878. 


Hon. Joun M. Scort, Chief Justice. 
“« Pickney H. WALKER, 
“* SrmpneY BREESE, 
« B. R. SHELDON, 
“ Joun ScHOLFIELD, 
* ALFRED M. Cralie, 
«OW. K. McALLisTEr, 


Judges. 


1. Cities—Duty of, in Constructing Sidewalks.—A city is not required 
to have its sidewalks so constructed as to secure immunity from danger in using 
them ; nor is it bound to employ the utmost care and exertion to thatend. Its 
duty, under the law, is only to see that its sidewalks are reasonably safe for 
persons exercising ordinary care and caution. 


2. -. Liability of, for Defects in Sidewalks.—The mere slipperi- 
ness of a sidewalk, occasioned by ice or snow, not being accumulated so as to 
constitute an a = not such a defect as will make the city liable for 
d i d thereby. 


mage 








3. Evidence—Opinion of Witnesses—Experts.—The opinions of wit- 
nesses should not be received as evidence, where all the facts upon which such 
opinions are founded can be ascertained, and made intelligible to the court or 
jury. On questions of science, skill or trade, where the facts in issue are not 
themselves accessible by evidence, persons of skill, called experts, are, from 
the necessity of the case, permitted to give their opinions in evidence. Whether 
glass, placed in a sidewalk to afford light to the area below, is unsafe, by reason 
of the too t smoothness or slipperiness of its surfase, is not a question of 
science or skill such as to render the opinions of witnesses admissible. 


4. Read: Law to the Jury Improper.—Counsel should not be per- 
mitted, in civil cases, to read law to the jury. It is for the court to instruct the 
jury as to the law governing the case, and not for them to determine it for 
themselves .by having law books read to them, and it does not obviate the ob- 
jection that the reading is for the purpose of illustration only. 


Appeal from the Supreme Court of Cook county; the Hon. JosEPH 
E. Gary, Judge, presiding. 

Mr. T. Lyle Dickey, and Mr. Francis Adams, for the appellant. 
Messrs. Hervey, Anthony § Galt, for the appellee. 

Mr. Justice SHELDON delivered the opinion of the court: 

This is an appeal from a judgment against the appellant, the city of 
Chicago, rendered in the Supreme Court of Cook county, in an action 
on the case, brought by Caroline McGiven against the city. 

The declaration alleges that, on the evening of December 24, 1873, 
the plaintiff, while walking on the sidewalk in front of No. 511 Wa- 
bash avenue, in the city of Chicago, stepped on a piece of glass which 
was inserted in the walk, slipped, fell, and sustained injuries, etc. 

It is insisted by appellant, the court below erred in admitting im- 
proper evidence for the plaintiff. 

It appears from the evidence that a piece of glass, some 22x24 inches 
—a heavy piece of plate glass—was inserted in the sidewalk, the sur- 
face of the glass being even with the surface of the surrounding walk. 
The glass was placed in the sidewalk for the purpose of affording light 
to the area under the same. On this glass, itis alleged that appellee 
——— and fell. A number of witnesses were produced by the plain- 
tiff, who gave testimony tending to show that the piece of glass was 
smooth, slippery, etc. Appellant admits that such testimony, as to the 
actual condition, etc., of the glass, was Sg ome it was not objected 
to. But the plaintiff, besides, produced a number of architects, and 
against the ft merrwd of the defendant, which were overruled by the 
court, examined these architects as experts, and proved by them that, 
in their opinion, a glass, such as that which the evidence showed was 
inserted in the sidewalk at No. 511 Wabash avenue, was unfit to be 
used as a part of the walk, and was unsafe for such use. 

It is the admission of such opinions in evidence to which the ob- 
jection is taken. 

The general rule is, that the opinions of witnesses are inadmissible 
as evidence; that they are to testify to facts, and the jury are to draw 
the inferences and form the opinions which are to govern the case. 
The present case is supposed to come within the exception to the rule, 
that, on questions of science, skill or trade, or others of the like kind, 
persons of skill, sometimes called experts, are permitted to. give their 
opinions in evidence. But this is on the ground of necessity, when the 
facts in issue are not themselvers accessible by evidence, and it is a mat- 
ter of necessity to call in the experienced or instructed opinion of such 
witnesses. The opinions of witnesses should not be received as evi- 
dence, where all the facts on which such opinons are founded can be 
ascertained and made intelligible to the court or jury. Clark v. Fisher, 
1 Paige, 174; Mayor etc. of New York, v. Pentz, 24 Wend. 668; 
Linn v. Sigsbee, 67 Ill. 75. 

Why was not the glass here, safe? Because of the slipperiness of 
its surface, especially when there was a little snow upon it. e ques- 


tion whether the glass was unsafe, by reason of the too great smooth- 
ness or slipperiness of its surface, was not a question of science or 
skill. The decision of that question required no special knowledge, 
and it was easily determinable by the jury, upon a sufficient description 
of facts pertaining to the glass, and the use of it ina sidewalk, being 
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iven by witnesses. We do not perceive why mere proof of the naked 
‘acts could not enable the jury themselves to draw the inference whether 
the glass was safe or unsafe. The real question for the jury was, not 
whether the glass was safe, but whether it was reasonably safe. The 
not agvebehte effect of obtruding upon the jury the opinions of these 
architects, that the glass was unsafe, might be that the jury would re- 
gard them as deciding the whole question, and so accept them, and re- 
pose on them as such, without further enquiry and deciding for them- 
selves, whether the sidewalk might not have been reasonably safe. 
Chicago and Alton Railroad Company v. Springfield and Northwestern 
Railroad Company, 67 Ill. 148. 

We think these opinions should have been excluded. 

Another point urged by appellant for the reversal of the judgment is, 
that the counsel for plaintiff, in the argument to the jury, was permit- 
ted"by the court, against the objection of the defendant, to refer to and 
read to the jury from adjudged cases of a similar character. The bill 
of exceptions shows that counsel thus read to the jury from two pages 
of one opinion, and read pages of two other opinions in cases decided, 
two of them by this court, and the other by the supreme court of an- 
other state. This was a deliberate violation of the rule which has hereto- 
fore been laid down by this court upon the subject. Tuller v. Talbot, 
23 Ill. 857; Sprague v. Craig, 51 Ill. 289. 

It was there laid down as the correct practice in civil cases, never to 
permit counsel to read authorities to the jury; that it was for the 
court to instruct the jury as to what the law is which governs the case, 
and not for the jury to determine it for themselves, by having law 
books read to them—that they must make the law from the court. But 
counsel say that reference was made to the cases only by way of ilius- 
tration, and insist the practice was justified by the decision in Tuller 
v. Talbot, supra; that there was no error there, as it was there said 
that reference was only made to adjudged cases, for illustration. But it 
appears that that was all which was done in that case, it being there 
distinctly stated that it did not appear that counsel read law to the jury, 
or read from adjudged cases. Whatever may be avowed by counsel as 
the purpose for which authorities are read, that does not obviate the 
effect of reading them. We have examined the parts of the opinions 
read in the present case, and can see that they were, beyond question, 
read to influence the minds and the verdict of the jury, being well cal- 
culated to that end. The court erred in overruling the objection to 
the reading thereof, and permitting the same. 

The refusal to give the following instruction, which was asked by the 
defendant, is assigned forerror: ‘That, if the sidewalk in question 
was constructed in a ip = manner, sufficiently level and smooth for.or- 
dinary travel, without obstructions, and so built that it would not, by 
reason of any peculiarities of its construction, cause snow or ice to ac- 
cumulate thereon, and if there was no accumulation of snow or ice 
thereon, and the accident was attributable solely to the slippery condi- 
tion of that part of the sidewalk, occasioned by a recent fall of snow, 
and that the sole cause of the accident was the temporary slipperiness 
of that part of the sidewalk caused by the recent fall of snow thereon, 
and that, in the absence of snow or ice, that part of the sidewalk, in its 
ordinary condition, was not unreasonably unsafe, such condition of the 
sidewalk would not be a defect for which the city would be liable.” 

The circumstances of the accident in question were, that the plaintiff, 
who was 66 years of age, on the evening of the 24th of December, 1873, 
had been visiting at her brother’s, 617 Wabash avenue. There had 
been a very light fall of snow during the evening. About 10 o’clock in 
the evening, she left for home, with her husband. They walked along 
upon the sidewalk together, she not having hold of her husband’s arm, 
but had her arms wrapped under her cloak. She slipped upon the glass 
and, as she testifies, “ a came down on my hip. My arm not being out, 
I could not help it.” 

The distance between the glass and the stairs leading down to the base- 
ment of the building it is in front of, is two feet eight and a half inches,. 
there being iron balusters to the stairs. The distance between the outer 
edge of the glass and the curb-stone is fifteen feet. There was evidence 
tending to pos that the glass, in the absence of snow, was safe. 

The mere slipperiness of a sidewalk, occasioned by ice or snow, not 
being accumulated so as to constitute an obstruction, is not such a de- 
fect as will make the city liabie for the damage occasioned thereby. 
Stanton v. City of § ringheld, 12 Allen, 566; Nason v. City of Boston, 
14 Id. 508 ; Cook v. Milwaukee, 24 Wis. 270; Ward v. Town of Jefferson, 
Id. 842 ; Cook v. Milwaukee, 27 Id. 191. 

Where there is snow upon a sidewalk, and it is rendered slippery, 
there is liability to accidental injury from slipping and falling, in the 
case of the best constructed walks. There is, at such times, imposed 
upon pedestrians the necessity of exercising increased care and caution. 
No doubt from the evidence, there was a greater liability to accidents 
of this character upon the portion of this sidewalk composed of glass 
than upon any other part of the walk, and that it was by reason of the 
material so used, and that this increased exposure to danger might have 
been obviated by a change of material. 

But a city is not required to Lave its sidewalks so constructed as to se- 
cure immunity from injury in using them; nor is it bound to emplo 
the utmost care and exertion to that end. Its duty, under the law, is 
only to see that its sidewalks are reasonably safe,—and reasonably safe 
ne peteres exercising ordinary care and caution in using them. 

e instruction aepeete that the sidewalk, in its ordinary condition, 
was not unreasonably unsafe. We are of opinion that, under the 
hypotheses of the instruction, the sidewalk should be re ed as rea- 
sonably safe for persons in the exercise of ordinary care and caution, and 
that the instruction should have been given. 

The judgment must be reversed and the cause remanded. 





Forfeiture of Life Policy through Non-Payment of 
Premium Notes. 


THOMPSON v. KNICKERBOCKER LIFE INS. CO.* 
United States Circuit Court, Southern District of Alabama. 
Before Hon. W. B. Woops, Circuit Judge. 


1. Payment of Notes—Condition Precedent.—The policy issued by a 
life insurance company provided that promissory notes payable during the year 
might be given by the assured for portions of the annual premium, and declared 
that in case such notes were not paid at maturity, the policy should then and 
thereafter be void, without notice to any party or parties interested therein, and 
the notes also contained the same stipulation. eld, that the payment at ma- 
turity of the notes given for the premium was a condition precedent to the con- 
tinuance of the policy, and on a failure to pay the notes, the policy became void. 


2. . Duty of Company.—Where a policy of life insurance and a pre- 
mium note contained the stipulations set out in the first head-note, and the pre- 
mium note was not paid at maturity, Held, That the insurance company was 
not bound to elect whether or not the policy should be forfeited or to give any 
notice of such election. 


3. Custom—Thirty Days’ Grace.—Where it was the custom of a life in- 
surance Ccompuny not to exact punctual payment of its premium notes, but to 
allow thirty days’ grace thereon, the company is not bound to pay the insurance 
money, if the assured dies within the thirty days, without having paid the pre- 
mium note. 

4. - Notice.—Where it was the custom of a life insurance company 
to gee notice to the assured that the premium or premium note was about 
falling due, a neglect on the part of the company to give such notice will not 
save the policy from forfeiture, if the assured fails to pay the premium or pre- 
mium note when due, unless the failure to give notice was fraudulent, and for 
the purpose of throwing the assured off his guard. 


Action at law: heard on demurrer to replications. 

The suit was brought — a policy of insurance, dated June 24, 1870, 
whereby the Knickerbocker Lite Insurance Company, in consideration 
of the sum of $410 paid in hand by Ruth E. Thompson, and a like sum 
to be paid by her on or before the 24th of January, in every year, dur- 
ing the continuance of the policy, did insure the life of John Y. Thomp- 
— > the sum of $5,000 for the benefit of said Ruth E. Thompson, 
nis wife. 

The complainant averred the death of John Y. Thompson, on Novem- 
ber 3, 1874, while the policy was in force, that proof of death had been 
made to the company, and that all the terms and conditions of the policy 
had been complied with, and prayed judgment for the insurance money 
and interest. 

To this complaint the defendant, besides the general issue, pleaded 
two special pleas, which, however, set up in effect the same defence. 

The defence was in substance as follows: That the payment of the 
| secon of four hundred and ten dollars on or before the 24th of 

anuary of each year, during the life of John Y. Thompson, was a con- 
dition precedent to the continuance of the policy; that -by the terms 
of the policy an annual credit of a portion of the premium was provided 
for, and the policy contained a condition that the omission to pay the 
annual premium on or before noon of the 24th day of January of each 
year, or the failure to pay at maturity any note, obligation or indebt- 
ness for premium or interest due under said policy, should then and 
thereafter cause said policy to be void, without notice to any party 
or parties interested therein; that the annual premium was not pai 
on or before January 24, 1874, and the defendant thereupon gave said 
Thompson time for the payment of the premium, upon the condition 
powmen 9 in the note to be hereafter mentioned, and took certain promis- 
sory notes of said Thompson for the instalments of the premium, one 
of which was as follows: 

** $109. New York, Jan 24, 1874, 

Nine months after date, without grace, I promise to pay the Knicker- 
bocker Life Insurance Company one hundred and nine dciiete, at Mo- 
bile, Alabama, value nied in premium on policy 2,334, which policy 
is to be void in case this note is not paid at maturity, according to con- 
tract in the said policy;” that the terms and conditions of said note 
formed a part of the contract for the extension of the time given for 
the payment of said annual premium; that the note was not paid at 
maturity, nor in the lifetime of John Y. Thompson, nor has it been 
paid since; and that said policy became null and void from and after 
the 24th day of October, 1874, when said note fell due, and that 
said John Y. Thompson died after said date, and the amount of said 
note has never been paid to the defendant. 

The plaintiff, as authorized by sec. 2,564 of the Revised Code of Ala- 
bama, filed four replications to these pleas. 

She ‘says, First, That the payment of said note was not a condition 
precedent to the continuance of the policy; that Thompson had the 
money in hand to pay the note, and intended to pay it, but before the 
maturity thereof he was taken violently ill, and before and at the time 
the same fell due was prostrated by fatal disease, and so remained until 
November 3, 1874, when he died, and during all that time was mentally 
and physically incapable of attending to his business, and was non com- 


pos mentis, and that the existence of the note was unknown to plain- 


tiff. 

Second. That before said note fell due it had long been the custom 
of the defendant, in like cases, to give notice of the day of payment to 
policy holders, and was the uniform custom of insurance companies, and 


*Reprinted from the American Law Times Reports, 
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defendant had, in its dealings with John Y. Thompson, complied with 
such custom. Yet the defendant in this instance failed to give notice 
of the maturity of said note, although it knew that Thompson was in 
the City of Mobile, and was sick; and that Thompson was ready to 
pay the note, had notice of its maturity been given, and that the plain- 
tiff had no notice of the existence of the note. : 

Third. That on the 24th of January, 1874, said policy was renewed 
and extended for one year; that the note was for the residue of the 
premium for that year, which defendant agreed should be deferred as 
specified in the note; that by said agreement the policy was not to be- 
come void on the non-payment alone of the note as maturity, but was 
to become void at the instance and election of defendant, and the de- 
fendant did not elect to cancel said policy, or take any steps to avoid it, 
or give any notice of such intention during the life of said John Y. 
Thompson or since, and still holds said note against the estate of said 
Thompson. 

Fourth. That it was the general usage and custom of defendant not 
to demand punctual payment of said premium notes at maturity, but 
to oer thirty days’ grace, and the defendant had repeatedly so done 
with said Thompson and others, and this led said Thompson to rely on 
—_ leniency, and he was thereby deceived, and the note was not 


aid. 

The defendant filed a demurrer which puts in issue the sufficiency 
of these replications as replies to the defence set up in the pleas. 

Mr. John T. Taylor, for plaintiff; Messrs. Thomas H. Herndon and 
John Little Smith, contra. 

Woods, Circuit Judge.—The first replication presents the question 
whether the payment of the premium note was a condition precedent 
to the continuance of the policy. If no time had been given for the 
payment of the premium, there could be no question that its payment 
for a year in advance was a condition precedent to the continuance of 
the policy forthat year. The terms of the policy as set out in the pleas 
make this perfectly clear. Does the taking of a note for a portion of 
the premium change this rule, and make the payment of the note a 
condition subsequent? That, it seems to me, depends on the agree- 
ment of the parties. If the insnrance company had simply agreed to 
continue the policy for a year, and, instead of exacting the premium in 
cash, had consented to take the note of the assured, payable at a future 
day, undoubtedly the policy would be binding even though the note was 
not paid at maturity. But according to the pleas it was expressly 
stipulated that in case the note were not paid at maturity, the policy 
should become void without notice to any party or parties interested there- 
in. Ordinarily the payment of the annual premium was a condition prece- 
dent. This was changed by dividing the annual premium for the ac- 
comodation of the assured into several payments with the same stipula- 
tion in case of non-payment. This was authorized by the terms of the 
policy. By the very terms of the contract between the parties, the 
non-payment of any of the instalments into which the annual premium 
was divided rendered the policy void. The fact that a note had been 
given for the instalment does not change the case, for as soon as the 
policy became void, the note also became invalid for want of considera- 
tion. What effect the transfer of the note by the insurance company 
before maturity would have upon the question, itis unnecessary to de- 
cide, because no such facts appear in the case. ‘ By taking a note for 
a portion of the premium, the rights and duties of the insurer and as- 
sured remain unchanged. Nor could an admission in the policy that 
the premium was pai — enquiring into the real facts’? McRae 
v. Purmart, i6 Wendell, 460; Robert v. New England Mut. Life Ins. 
Co., 2 Bigelow, 145; Slaughter v. Hamm, 2 Ohio, 271; 1 Greenleaf’s 
Ev. sec. 26. 

We must give effect to the contract of the parties. It is plain and 
es as set out both in the policy of insurance and in the note, that 
a failure to pay the note at maturity avoids the policy. The payment 
is, therefore, a condition — to the continuance of the policy. 
Rochner v. Knickerbocker Life Ins. Co., 4 Daly, 512; Howell v. nick. 
erbocker Life Ins. Co., 44 N. Y. 276; Patchv. The Phcenix Mutual Ins. 
Co., 44 Vermont, 481; Pitt v. Berkshire Life Ins. Co., 100 Mass. 500; An- 
derson: v. St. Louis Mutual Life Ins. Co., 8 Cent. Law Jour., 354; 
Russum vy. St. Louis Mutual Life Ins. Co., 8 Cent. Law Jour. 275; 
Robert v. New England Mut. Life Ins. Co., 1 Bigelow, 634. 

If the payment of the premium was a condition precedent, the fact 
that the assured was prevented from making payment by illness or 
other cause beyond his control, does not relieved him from the conse- 
quences of non-payment Howell v. Knickerbocker Life Ins. Co., su- 


P'The fact that the plaintiff, for whose benefit the insurance was made, 
did not know of the existence of the premium note does not change the 
ights of the parties Baker v. Union Mutual Life Ins. Co., 43 N. Y. 283. 

The first replication, therefore, which denies that payment of the 

note at maturity was a condition precedent to the continuance of the 
policy, and avers the fatal illness of the party whose life was assured as 
an excuse for a is not a aoe answer to the pleas. 
_ The demurrer to the second replication raises the question whether 
inacase where it has been the custom of an insurance company to give 
notice that the premium, or a premium note, is about falling due, the 
failure to give such notice saves the policy from forfeiture when the 
assured fails to pay the premium. 

_As a general rule, no duty is imposed upon the holder of a note or 
bill of exchange to give notice to the maker or acceptor of the day of 
payment, or to demand payment when it is due. It is the duty of the 

tor to remember when his obligations fall due, and to find his credi- 
tor and pay him. The fact that the creditor has once or twice, or ina 
. great number of instances, given notice to his debtor of the fact that 











his obligation was about to fall due does not make it obligatory on him 
to continue the practice. A failure to give notice does not relieve the 
debtor from any of the consequences of non-payment, unless it be - 
averred that the custom to give notice and the omission were fraudulent, 
for the purpose of throwing the party off his guard Leslie v. Knicker- 
bocker Life Ins. Co., N. Y. Court of Appeals, 5 Insurance Law Journal, 
429; Rochner v. Knickerbocker Ins. Co., supra; Appleman v. Fisher, 
84 Md. 558. But see, contra, Meyers v. Mutual Life Ins. Co., 4 Bige- 
low, 62. 

The third repiication alleges that after the failure to pay the prem- 
ium note on October 24, 1874, the defendant py was by its contract 
required to elect whether it would declare the policy forieited or not, 
and that it made no election and gave the plaintiff no notice of its elec- 
tion to forfeit the policy. A careless reader of the replication might 
infer that it had cad wan to some contract or stipulatiou not already 
referred to in the previous pleadings. But it is not so averred in the 
replication ; and taking the pleading most strongly against the pleader, 
this replication — F sony a construction on the contract of the parties 
already set out, and does not purport to set out any new agreement. 

The express stipulation of the policy was, that it was to become void 
without notice to any party or a interested, in case the premium 
note was not paid at maturity. fe can not ignore this part of the con- 
tract. On non-payment of the note at maturity, both the aap and 
the note became void. The policy might have been revived by corsent 
of the insurance company during the life of the assured, but without 
such assent, it remained void and of no effect. Mutual Benefit Life Ins. 
Co., v. French, 4 Bigelow, 369; Bliss on Life Insurance, secs. 179, 180. 

The fourth replicationn sets up the fact that it was the custom of the 
defendant not to exact punctual payment of the premium notes, but to 
give thirty days’ grace for their payment, and defendant had repeatedly 
so done with said Thompson and others, and had thus led Thompson to 
rely on such leniency, whereby Thompson was deceived and the note 
was not paid. 

This replicationn is clearly defective in not alleging that it was the 
custom of defendant to consider itself bound without payment of the 

remium for thirty days, even in case of the death of the assured with- 
in that time. When default was made in the payment of the premium 
note, at whose risk was the life of the assured during the thirty days’ 

ce? Was it the understanding of the company that if the assured 
ied within thirty days after the maturity of the premium note, it would 
pay the policy whether the premium note has been paid or not? If 
such were the fact, it should have been averred. As the replication 
now stands, its fair construction is that it was the custom of the com- 
any to receive payment of the premium note at any time within thirty 
Sies after its maturity, provided the assured were living at the time of 
payment. As there is no averment that the assured paid the premium 
within thirty days, and before his death, the replication is clearly bad. 
May on Insurance, secs. 352, 353, 354; Mutual Benefit Life Ins. Co. v. 
Ruse, 8 Ga. 584; Ruse v. Mutual Benefit Life Ins. Co., 23 N. Y. 516; 
Pritchard v. Merchants & Tradesman’s Mut. Life Ins. Co., 3 C., B. N. 
8. 622. 

In my judgment, the demurrer to all four replications should be sus- 
tained. The case appears from the pleadings to belong to that large 
class in which attempts are made to collect the insurance money with- 
out the payment of the premiums according to the contract of insur- 
ance. It is the duty of officers of insurance companies, who are me 
as trustees for others, to resist all such attempts. The assured shoul 
comply with his part of the contract, or be excused therefrom by the 
act or agreement of the insurance company, before any just claim can 
be set up to the insurance money. 

There is no ground for recovery in this case upon the pleadings as 
they now stand. 





Suretyship and Guaranty. 
SITGREAVES v. GRIFFITH ET AL.* 
Supreme Court of Pennsylvania, March, 1876. 


Hon. Danret AGnew, Chief Justice. 
“* GEORGE SHARSWOOD, 
“« H. W. WILLIAMs, 

« Tsaac G. GorDon, 
« W. J. Woopwarp, 
“© Utysses MERCER, 
“6K. M. Paxson, 


Judges. 


1. Not a Guaranty.—An cpiemeent as follows : ‘‘In consideration that 
Messrs. G. R. & B. will sell and deliver to R. C. P. ready-made clothing, or 
other , and of one dollar paid to me by said firm, I hereby agree to become 


security for the payment of any balance, not to exceed five thousand dollars, of 
all sold and delivered to said P. during one year from date, goods to be 
sold on a credit of six months. September 1, 1873. Signed, T. R. SrrGREAvVEs,’’ 
is a contract of suretyship and nota guaranty. 


2. Set-off.—Contingent profits and femote and speculative losses, aie not 
proper subjects of set-off. 

Error to the court of Common Pleas of Northampton county. 

Opinion of the court below, Myers, P. J. 

This is a rule for judgment for want of a sufficient affidavit of defence 


*33 Leg. Intelligencer, 280. 
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in an action to recover the amount of a book account for goods sold an P 
delivered by plaintiff to one Robert C. Pyle, upon the faith of the d e 
fendant’s undertaking and engagement in writing, to wit : 

“In consideration that Messrs. Griffith, Roberts & Butler, of Utica, 
New York, will sell and deliver to RK. C. Pyle, of Easton, Pennsylvania, 
ready-made clothing or other goods, and of one dollar in hand paid b 
said firm, I hereby agree to become security for the payment of any bal- 
ance, not to exceed five thousand dollars, of all goods sold and delivered 
to said Pyle during one year from date, goods to be sold on a credit of 
six months. Signed, Tueo. R. S1IrGREAVEs.” 

Easton, Sept. Ist, 1878. 

1. It is objected on the part of the defendant that the written con- 
tract upon which the suit of the plaintiffs is. founded is not such an 
“instrument of writing for the payment of money’’ within the letter 
or meaning of the rule of this court in relation to affidavits of defence, 
- to entitle plaintiff to have judgment for want of an affidavit of de- 
ence. 

Rule 3, sec. 10, uses the words * * * ‘bonds, bills and other in- 
struments of writing for the payment of money.” The words ‘instru- 
ments of writing for the payment of money” are used in the second 
section of the act of March 28th, 1835, 1 Brightly, Purdon’s Dig. pl. 
18, relative to judgments in the district courts of Philadelphia for 
want of an affidavit of defence, and has received the consideration of 
the courts in a number of cases. We refer to severalof them. Baker 
v. Olwyne, 2 Miles, 404; Blackburn v. Baker, 1 P. L. J. 35; Harres v. 
Commonwealth, 11 Casey, 411; Girard Ins. Co. v. Frailey. 1 Phil. 102; 
Curtis v. Jacoby, 1 T. & H. Prac. 372. The court is therefore of the 
opinion that it is such an instrument of writing for the payment of 
a | within the letter and meaning of our rule of court. 

2. It is objected by the defendants that the instrument of writing is 
but a collateral undertaking, a guaranty, and that the plaintiffs not hav- 
ing proceeded to judgment and execution against Pyle, the principal 
debtor, they are not entitled to judgment, especiaily as the defendant 
avers in his said affidavit that Pyle is, and was, the owner of sufficient 
property, real and personal, to satisfy plaintiffs’ claim. 

Agnew, J., in Reigart v. White, 2 P. F. S. 440, says: “It would be 
difficult to define the commercial contract of guaranty so clearly as to 
reconcile all the adjudged cases lying upon the confines between guar- 
anty and suretyship, but there is one element in the former to be found 
in all guarantees which seldom fails asa mark of distinction,”” which he 
says is well expressed by Lewis, C. J., in Brown v. Brooks, 1 Casey, 210, 
where it is defined “to be an engagement to pay in default of solvency 
in the debtor, provided due diligence be a to obtain payment from 
him.” This definition, says Agnew, J., affords perhaps, the best solu- 
tion of the difference; a contract of suretyship being a direct liability 
to the creditor for the act to be performed by the » B Aang and a guar- 
anty being a liability only for his ability to perform the act, in the 
former, the surety assumes to perform the contract of the principal 
debtor, if he should not; and in the latter, the guarantor that his prin- 
cipal can perforn, that he is able to do so. From the nature of the 
former, the undertaking is immediate and direct that the act shall be 
done, which, if done, makes the surety responsible at once; but from 
the nature of the latter, non-ability, in other words, insolvency, must be 
shown. Sharswood, J., in the case of Woods v. Sherman, 21 P. F. 8. 
104, reiterates this distinction, which he says “is drawn with great pre- 
cision by Agnew, J., in the case of Reigart v. White, supra. The dis- 
tinction laid down between a contract of surety and guaranty in the 
case of Reigart v. White, is aptly illustrated by the written contract in 
that case, and also in the analogous cases of Ashton v. Bayard, 21 P. F. 
8. 189; Sherman v. Roberts, 1 Grant, 261; Campbell v. Baker, 10 Wr. 
243; Marbarger v. Pott, 4 Harris, 9; Amsbragh v. Gerhart & Co., 1 
Jones, 482; Allen v. Hubert, 13 Wr. 259; Isett v. Hodge, 2 W. 128; 
Snevely v. Ekel, 1 W. & S. 203. 

In the case of Marbarger v. Pott, 4 Harris, 9, above cited, Coulter, J., 
says that the word “‘ ‘security’ has an established and well known mean- 
ing in the minds of most people, and indicates an obligation to stand for 
the sum absolutely, unless discharged by the supreme negligence of the 
obligor after notice. It is in broad contrast with the word ‘guaranty,’ 
which imports a conditional liability, if due steps are taken against the 
principal.” Interpreting the instrument of writing in question, by the 
rule laid down in the above cases, it seems quite clear that its legal ef- 
fect is that of a contract of suretyship. The learned counsel for the 
defendant, however, has cited a number of authorities which he con- 
tends rule this case. Let us examine them in detail. Strohecker v. 
The Farmers’ Bank, 6 Barr. 41. The supreme court in this case held, 
that a contract, in these words: ‘* And in case the same can not be re- 
covered of the within named W. S., then I promise and agree to pay 
the amount thereof, together with all charges thereupon accruing wit 
the Farmers’ Bank of Reading, or their assignees, ‘to be in the nature 
of a contract of guaranty.’’’ ‘ But the reason therefor,” says Bell. J., 
‘is that the very terms of the contract sued on here require the due 
exercise of this diligence ; but it also promises eventual payment to the 
bank, should it fail to recover the amount of the bond from the obli- 

or.”’ Gilbert v. Henck, 6 Casey, 205. This was the case of a lease by 

enck to Shock & Baiker, on which Gilbert and Runner, in writing, 
Mme to be responsible to Henck or his assignees for the true and 
faithful performance of the above named contract on the part of 
Shock & Baiker.” Lowry, C. J., construed it as ~ ag contract 
to guarantee the payment of the rent named in the lease. This case, so 
far as it constitutes an authority on this question, is practically over- 
ruled by Ashton v. Bayard, 21 P. F. 8. 140. In that case, Sharswood, J., 
says: “‘ The question of the character of the contract was not made or 
decided in that case,” and in alluding to the opinion of Lowry, C. J., 








says, that it is ‘an opinion which can not stand the test of comparison 
with Amsbragh v. rhart, 1 Jones, 482; Marbarger v. Pott, 4 H. 9; 
Sherman v. Roberts, 1 Grant, 261 ; Campbell v. Baker, 10 Wr. 248; Al- 
len v. Hubert, 18 Wr. 259. Reigart v. White, 2 P. F. S. 438. 

It is also questioned in Allen v. Hubert, 13 Wr. 259. “It is not nec- 
essary,” says Strong, J., “to the decision of that case to determine 
whether the instrument sued upon was an engagement of suretyship or 
of guaranty, considered as either the plaintiff was entitled to his judg- 
ment.” In Hoffman v. Bechtel, 2 P. F. 8S. 190, the question whether 
the contract was one of suretyship or guaranty was not raised. It was 
treated by the plaintiff as one of guaranty. The case of Rudy v. Wolf, 
and another, Admr. of Day, 16 8. & R. 79, is one where the assignor of 
a bond “‘ agreed to stand security to the assignee for the payment of it,” 
and held to be a guaranty. It is difficult to reconcile this case with the 
more recent eden It is cited in no other case by the supreme 
court as an authority on this point, except in the case of Johnson v. 
Chapman, 3 P. & W. 18. But the latter case is in accord with the mod- 
ern ones by reason of the force and effect of the word “guarantee.” 

If Rudy v. Wolf is the law of this state, then Gilbert v. Henck was 
improperly overruled. But as was said in Woods v. Sherman, 21 P. F. 
S. 104, the leaning of this court of late years has therefore very prop- 
erly been against construing such contracts to be general guarantees. 

ithout multiplying authorities, testing the language used in the in- 
strument in question by the rule laid down in Brown v. Brooks, Reigart 
v. White, and reiterated in Woods v. Sherman, as applied to a number 
of cases already cited, the court is of the opinion that the contract of 
the defendant is in the nature of a suretyship or original undertaking, 
and not of guaranty. 

8. It is objected that the plaintiffs are not entitled to judgment, inas- 
much as the defendant, by the letter of his contract, has agreed “to be- 
come security for the payment of any balance, not to exceed five thous- 
and dollars, of all goods sold and delivered to said Pyle during one year 
from date,” etc., and that the plaintiffs have not set forth any such facts 
in their statements which constitute the basis of liability, but simply 
set out a sale of goods to Pyle, and the engagement of Sitgreaves. 

It is true the plaintiffs’ statement does not purport to set forth sales 
within one year and payménts on account, leaving a balance of $5,000 
or less, the extent of the defendant’s liability. In this particular case, 
that could not be done if the actual sales within the year were less than 
$5,000, and no payments, as there would not then, strictly speaking, be 
a balance. If the sales were more than $5,000, and no payments, it 
would present the same difficulty. But the contract is not to be inter- 

reted in that way. If the state of the accounts shows that there is a 
Camas of more than $5,000, then the defendant is only liable to the ex- 
tent of $5,000 of that balance. If the balance is $5, or less, then he 
is liable for the whole, and if the actual sales are $5,000 or less, then he 
is liable for the same. 

The court therefore hold that plaintiffs’ statement is sufficient for the 
purposes of this case. 

4. The defendant further claims that he is entitled to a set-off for dam- 
ages sustained by Pyle, by reason of a breach by plaintiff of a parol 
contract made by them and Pyle, with respect to the sale and delivery 
of ready-made clothing and other goods. : 

The circumstances attending the making of said parol and contract, 
and the terms thereof, are set forth at considerable length, and it is nec- 
essary to analyze them to ascertain the precise meaning of that agree- 
ment. It appears this agreement was made about the 2d of September, 
1873. The substance of it is about this: That Pyle agreed to purchase 
from plaintiffs all the goods which he required in his business, and 
which plaintiffs could furnish them, to be sent to Pyle npon his orders. 
The price was to be the net cost to the plaintiffs, and 10 per cent. ad- 
ded. That the goods were to be settled for at the end of the year, com- 
puted from September Ist, 1873, all goods paid for by Pyle within six 
months after the purchase ; Pyle to be charged interest at the rate of 7 
per cent. per annum from the purchase until payment. That defendant 
should give a written guarantee to the plaintiffs for the payment of any 
balance due at the end of the year not exceeding $5,000. That the plaint- 
iffs insisted that Pyle should buy from them all the goods he desired, 
and agreed that if he did do so, to sell the same to him at a price much 
below the regular market price, to wit, from 15 to 20 per cent. That 
Pyle agreed to purchase from the plaintiffs all the goods that he de- 
sired, and stated that he would require at least from $10,000 to $15,000 
worth for the year, and that he would be greatly benefited by a credit 
much longer than usual. 

It is contended by the plaintiffs that as their action is founded on a 
written contract of defendant, it is not competent for the defendant to 
set “P a parol contract between plaintiffs and Pyle, the effect of which 
would be to vary, alter or contradict the written contract. 

Is this pages. as a legal question, applied to the facts of this 
case, true? The contract of the defendant with the plaintiffs is that of 
surety for the payment of a balance of not more than $5,000, with re- 
spect to goods, etc., which the plaintiffs agreed to sell within one year 
to Pyle. This is expressly alleged in the written contract between 
plaintiff and defendant. The parol agreement is in relation to these 
very sales. 

It is very clear that the parol contracts between plaintiffs and Pyle 
do not vary the written contracts of the defendant, but the real ques- 
tion is this: inasmuch as Pyle stands in the relation of principal to the 
defendant with respect to the claim in suit, and a breach of said parol 
contract would constitute a defence by Pyle in a suit against him for 
said claim, can the defendant in this action avail himself of the same 
defence? Let us see what damages are sought to be set off. The de- 
fendant says that Pyle, after making purchases September 30th and Oc- 
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tober 2d, 1878, the latter sent on or about the 30th of March, 1874, an 


order to the plaintiffs for s to the amount of about $224, which 
they refused to fill. That from that time to the present, they have not 
sold or delivered any more goods to the said Pyle, but have refused to 
tdo so. There is no specific allegation that he sent any other order to | 
eee for goods after March 30th, 1874. If he did, the defendant 
could have easily ascertained the fact. 

It is true, he says, that plaintiffs refused to sell him any more goods, 
from which, as well as by a subsequent clause, where he bases Pyle’s 
damages on plaintiffs’ refusal to fill his order, it bee be inferred that 
more orders were sent. The defendant then generallygalleges that Pyle 
has been greatly a and injured in his business by said refusal. 
He further says, that Pyle reasonably required in his business during 
the period of one year goods to the amount of $15,000, and would have 
taken that amount if the plaintiffs would have furnished it, and that in 
consequence of their refusal to fill his orders, he lost all the profits and 
advantages, etc., and alleges generally upon information and belief, that 
Pyle sustained damages to the amount of $3,000 by reason of the 
premises. 

In Gillespie v. Torance, 25 N. N. 306, it was held “ that the accom- 
modation endorser of a note given fora chattel sold, can not at law avail 
himself of a breach of warranty as to the quality of such chattels, by 
way iof defence, recoupment or counterclaim.’’ Such a defence does 
not rest upon a failure of the consideration of the contract, on which a 
claim is founded, but is the setting-off of one distinct claim against an- 
other. In such a case it is the right of the ae to set up a counter- 
claim, if sued, or bring his separate action, and the surety can not make 
his election for the principal, or do anything to impair his right of re- 
covery in a separate action. In East River Bank v. gers, 7 Boser, 493, 
when suit was brought against the defendant on his written guarantee to 
repay a certain loan made to one C., if C. should fail to pay it on acer- 
tain day, it was held “that the defendant’s liability was not discharged 
by the fact that at the commencement of the suit the plaintiffs were in- 
debted to C. in a sum exceeding the amount of the loan.” 

These cases ‘seem on first impression to be at variance with the case 
of Sitgreaves v. Bank, 13 Wr. 359. But an examination of that case 
shows that it is not analogous to the above cases or the case in question. 

‘We, therefore, hold that the claim for damages sustained by Pyle, 
the principal, is not the subject of defence by the surety. Even if it 
were, there is still a further difficulty on this branch of his defence, as 
to the standard by which Pyle’s damages are to be measured. 

The general rule as to the measure of damages, in cases like this, is 
“the difference between the contract price at the time and place where 
the goods were to be delivered and the market price at the same time 
and place;” Fessler v. Love & Powell, 12 Wr. 407; Sedgwick on 
Measure of Damages, 274, and notes ; Benjamin on Sales, sec. 870, etc. 

The dam: claimed by this defendant are not of this character. He 
does not set forth regs | that Pyle made any other order for goods 
on the plaintiffs, which they be hg to fill, except the one of March 
80th, 1873, for $224. He says, generally, that plaintiffs refused to fill 
Pyle’s orders. Neither does he state what the market price of these 
goods were at the time of such refusal; what quantity Pyle purchased 
elsewhere, and what he paid for them. The damages alleged to have 
been sustained by Pyle, are : 

1, That he has been greatly damaged and injured in his business by 
said refusal. 2. That in consequence thereof he lost all the profits and 
advan’ etc. In Adams’ Express Company v. Egbert, 12 Casey, 
860, itis held “‘ that in all actions for the breach of a contract, the loss 
or injury for which damages are sought to be recovered, must be an 
approximate consequence of the injury ; a remote or possible loss is not 
sufficient ground for compensation. Loss of profits or advantages which 
must have resulted from a fulfillment of the contract may be compen- 
sated in damages when they are the direct and immediate fruits of the 
contract, and must therefore have been stipulated for, and have been in 
the yommen omey of the parties when it was made.” This case is cited 
with approbation in Fessler v. Love & Powell, 12 Wr. 407. See also 
Rogers y. Bemsa, 19 P. F. 8S. 43; Fleming v. Beck, 12 Wr. 309; 
a & Lentz v. Chotean, 6 Wr. 435; Benjamin on Sales, 
sec. 870. 


He does not assert that such damages were in contemplation of the 
arties when the contract was made. As was said by Thompson, J., in 
essler v. Love, “the plaintiff could not know anything about whether 

there could be profits made in that way or not. If they were to take 
the risk of that, it should be shown. Without this, the rule is not appli- 
cable. It is subject to too many contingencies, among which are the 
chances of getting lumber to market, and the abundance and scarcity of 
money. Such damages would be purely consequential and remote. The 
parties can not be presumed to have them in contemplation, but only 
such as should flow directly from the breach of the contract. 

Unliquidated damages arising ex contractu from any bargain, may be 

set off under the Pennsylvania Defalcation Act, whenever they are ca- 
~ 4 et by any known legal standard. Hunt v. Gilmore, 9 


5. The defendant further claims to set off dam sustained by Pyle 
for false. imprisonment by plaintiffs in the city of New York. That, 
clearly, can not be allowed. These dam did not arise out of the 
same transaction on which this suit is brought, or between the same 
parties to this suit; and even if = we doubt very much whether 
the dicta in Gogel v. Jacoby, 5 S. & R. 117, would be any authority here. 

And now, June 7th, A. D. 1855, rule in the above case made absolute, 
and direct judgment to be entered against the defendant, amount to be 


ascertain yin th: 
The e prothonotary 





and took a writ of error. 


Per Curiam.—We see nothing in this affidavit of defence to prevent 
judgment. The contract of the defendant was one of suretyship, and 
not of guarantee. The elements of the damages claimed by the defend- 
ants are not so set forth as to show that they were the direct and imme- 
diate consequence of the alleged breach by the plaintiffs. For aught 
that the affidavit discloses, they may, indeed must have been, large] 
speculative and remote. Merely contingent profits, and remote an 
speculative losses are not proper subjects of set-off. Judgment affirmed. 











Foreign Selections. 


ADMINISTRATION OF JUSTICE IN SWEDEN.—Of late years many alter- 
ations have been made, and more have been proposed, with respect to 
the administration of justice in Scotland. The general tendency of the 
various recent acts affecting legal procedure has been to simplify the 
law, and to render more speedy the judicial settlement of the numerous 
disputes which must always arise among our enterprising population. 
None of these changes have, however, gone so far as to reduce litigation 
to the comparatively humble position which it occupies in Sweden, and 
which it would not be desirable to imitate, in the interest either of the 
litigants or of the law. At the same time, a certain amount of interest 
attaches to a system which assumes that every man is his own lawyer, 
and which, consequently, is obliged to make provision for the necessary 
ignorance of those who invoke its aid. 

Sweden is divided into one hundred and two domsagor, or sheriffdoms, 
in each of which there is a court of first instance, presided over in the 
country districts by a single judge, or hiiradshéfding, who is appointed 
by the crown, and who is assisted in his deliberations by twelve assessors 
chosen by the peasant proprietors from theirown number. The only 
qualifications which these peasant assessors require to possess are the 
owning of land within the district, and the being above the age of twenty- 
five. No peasant can refuse to serve unless he be above sixty years of 
age, or has already served. In the latter case, he is liable to be called 
on again after all the other peasants have served. An assessor is not 
allowed to resign until he has served for two years, unless he leaves the 
locality or becomes unfit to discharge the duties of the office. A father 
and his son, a father-in-law and his son-in-law, two brothers or two 
brothers-in-law, can not take part in the trial of any cause, unless there 
be seven assessors present, and in no case are more-than two relations 
allowed to be among the number of the assessors. The assessors have 
no voice in the determination of any cause, except in the single case of 
their being unanimously opposed to the view taken by the judge. In all 
other cases the judge decides the question, and the sole function of the 
assessors is to suggest points for his consideration, and to take care that 
the judge gives proper attention to the claims of the contending parties. 
In the town districts, the court of first instance consists similarly of as- 
sessors under the presidentship of the burgomaster, who is appointed by 
the crown from a list of three chosen by the citizens. 

The courts of first instance are divided into three groups, over each of 
which is placed a court of appeal, or hofriitt. Forty-four domsagor 
are attached to Svea Hofriitt, which holds its sittings in Stockholm; 
forty-three to Gita Hofriitt in Jénkoping ; and fifteen to the hofriitt 
over Skone and Blekinge, which sits in Christianstad. Each court of 
appeal consists of a president, judges and assessors, the latter of whom 
are younger judges with smaller salaries. These courts are divided into 
sections for the dispatch of business. Thus Gita Hofritt is divided 
into five sections, two judges and three assessors being assigned to each 
section. The appeals are divided equally among the sections, but in 
some cases of greater importance a larger number of judges is required. 
In the ordinary case, however, a section which is in doubt can not call 
in the assistance of the other judges, though the individual members 
may privately ask the opinion of their brother judges. 

rom the determinations of the courts of appeal, an appeal lies to 
the Hégsta Domstol, a tribunal which sits in Stockholm, and the pro- 
ceedings of which are conducted in private. This tribunal consists of 
twelve members, eight of whom must be present at the decision of im- 
portant matters, but in cases of less importance, four or five are allowed, 
if unanimous, to decide the appeal. The king is entitled to be present 
and take part in the discussion, and, when present, has two votes in the 
determination of any question. Doubtful points regarding the inter- 
pretation of the law may be referred to the Hiégsta Domstel by any of 
the inferior judges, and the royal votes upon such questions may be 
given by him, without his being personally present in the court. 

Great care is taken to preserve the purity of the administration of 
justice, and the judges bear a high character for integrity, which is said, 
so lately as the end of last and the beginning of this century, not to have 
been the case. Not merely, however, are judges who have given unjust 
ae ao from corrupt motives, or been influenced by private hatred, 

iable to deprivation of their office and to other severe penalties, but 
where they have given a wrong decision through manifest negligence or 
ignorance, they are liable to be suspended from their office for a longer 
or shorter period, or to be fined, and, in addition, are bound to com- 
a the party who has been — by their erroneous a 
harges — inferior judges falling under any of the above cate- 
gories are heard by the hofritt, to which the accused is subject, at the 
instance of Justitie Kangler, who holds his appointmet from the crown, 
and among other duties is cha with the oversight of the judges. As- 
a further precaution the riksdag, the Swedish parliament, appoints a 
commissioner, who is invested with extensive powers as a censor morum 
as all public officials, over whose conduct he is expected to keep 
a strict watch. He is entitled to enter any public office at any time, 
and to demand any information he may require. He may be present at 
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the sittings of all the courts, but can take no part in their proceedings. ! 


poser: the riksdig every three years appoints a commission to take into 
consideration the state of the hégsta damstoi, and to report whether 
any, and if so, what, — ought to retire. No reasons need be alleged ; 
the retiring judges become entitled to pensions, and their dismissal is 
not considered as inferring any stain on their character. 

In the country districts, assizes are held generally three times a year, 
and the hiiradshéfding is bound to fix the time of holding them at cer- 
tain specified seasons, and is liable to a fine of 20 kronor, a little more 
than a guinea, for failure so to do. He must also cause intimation to be 
made to the public from the pulpits of the various parish churches 
(the usual place of intimation or advertisement in the country districts 
of Soeduil and to the crown officials of the district, and to the hofritt. 
On the ony of the assizes, the judge must be present at nine 
o’clock, but if he do not come till twelve, he is liable to a fine of 10 
kronor for the benefit of the poor, and if he do not appear at all, to a 
higher fine, unless he have some lawful excuse. In the town districts, 
the courts are held every Monday, and in the country, extraordinary sit- 
tings are held when the state of business requires them. 

After attending divine service on the opening day, the judge proceeds 
with the business, the order generally followed being (1) the registration 
of mortgages; (2) crown and general business; (3) criminal charges; 
and lastly, cases which are expected to take some time. The procedure 
attending the registration of mortgages is particularly interesting to a 
Scotch lawyer from its resemblance to the Scotch system of registra- 
tion in the books of council and session. The creditor appears in court 
with his bond or other document of debt, which is then read aloud and 
copied into the protocol appropriate to a Registration, how- 
ever, does not take place unless there be a clause by which the debtor 
has consented to registration, and the bond be duly witnessed. If these 
two requisites are fulfilled, the judge orders registration to be made at 
once, with the result of establishing a real right over the debtor’s lands. 
If there is no consent, a day is fixed for hearing the debtor, and intima- 
tion is appointed to be made to him. If, however, he is present in 
court, he is at once called on to state any objections he may have to the 
registration. If, on the appointed day, no appearance is made for the 
debtor, registration is granted on proof of intimation having been duly 
made. On the other hand, if the debtor establish that the debt has 
been paid or extinguished, registration is of course refused; if the 
debtor deny his signature, or state any serious objection against it, the 
judge gives the creditor leave to summon him in an ordinary action, and 
if the creditor fail so to do within three months in town, or before the 
next assizes in the country, the petition for registration falls. The same 
happens if the creditor omits to register within the time named in the 
warrant allowing registration. After registration has been decreed, the 
judge notes the fact on the bond. This registration is only effectual for 
ten years, before the expiration of which period the creditor must again 
apply to the court to have the registration renewed, or lose his priority 
over subsequent bonds. This provision is found to be very inconvenient, 

“as all debts prescribe in ten years; by failing to register again, he may 
lose all claim under the bond, if he have not otherwise claimed payment 
from the debtor within that period. When the debt is paid, the debtor 
appears in court, proves the payment, and then the judge orders the 
registration to be cancelled. tt should be added that registration is not 
competent where the sum of money, or the quantity of goods for which 
the obligation exists, is not specific. 

In ordinary civil actions, the procedure is very simple. The pursuer 
applies to the judge, who issues a summons, which must state the name 
of the pursuer, the nature of the claim, the day when the defender 
must appear and the place where he must make his answer, under cer- 
tification that if he do not appear, the case will be decided in his absence. 
The pursuer must give intimation to the defender by delivering to him 
the summons, or in some cases a copy of it, in the presence of two 
credible witnesses; one witness is sufficient where the defender gives an 
acknowledgment that he has received the summons. Personal intima- 
tion may be made everywhere except in church. Where, however, a 
parish is called as a defender, intimation is made from the pulpit of the 
parish church, on some Sunday, in the course of ‘the service. Where 
the defender is resident within the same district, the pursuer must give 
him intimation within a certain period, varying with the distance of the 
defender from the court, and if intimation is not made within the legal 
time, the summons falls. Where the defender is absent from Sweden, 
intimation is made by affixing a copy of the summons to the door of the 
court house. On the appointed day, both parties must appear in court, 
unless they can allege some valid excuse, such as illness, employment 
on official business or a prior summons to another court, in which case 
the cause is postponed to the next assizes. If no excuse is given in, the 
parties are fined; and if the pursuer be the defaulter, he is found liable 
to the defender in the expense occasioned by his absence. Where the 
defender does not appear after proof of intimation, the judge hears the 
case, and pronounces judgment, if he thinks the pursuer has a just 
claim. The jugdment must be intimated by the pursuer to the defender, 
who may then appeal to the hofriitt, where he may be allowed to lead 
evidence, if the court thinks it necessary. If he do not appeal within 
the time fixed for appealing (which is mentioned in the Salement), his 
only resource is to bring an action to have the judgment set aside; but 
in the meantime, the pursuer may proceed with the execution of his 
decree, provided he give sufficient security for the repayment of the 
money, if the decree be afterwards recalled. If the parties both appear, 
the jurisdiction of the judge may be declined on any of the following 

unds, viz: if he be related to either of the parties within the pro- 
ibited degrees, or if he be at open enmity with either of them, or if 
he or his near relatives have any interest in the suit, or may expect to 





derive advantage, or to sustain injury ay | or indirectly, from the 
result of the litigation, or if he have been judge in the same cause in 
another court, or may have been mandatory or witness, or have, in short, 
been in any way concerned with the previous stages of the dispute, or if 
he have himself a like suit waiting for decision. A party who wrong- 
fully challenges a judge is fined; but if a challenge be sustained, a su 
stitute is appointed by the hofriitt, at the cost, in the first instance, of 
the pursuer, who, however, recovers the amount disbursed by him from 
the defender, in the event of success. 

The case then proceeds. In questions of small value the parties are 
heard orally ; in more important causes one written statement is allowed 
on each side, setting forth shortly, and without ambiguity, the grounds 
of action and the defence. If the parties desire it, or if the judge think 
it expedient, a day is fixed for the debating of the question, or the lead- 
ing of proof. In the latter case the judge indicates to the parties the 
nature of the evidence which he will expect them to adduce; but before 
proof is led, objections to the jurisdiction of the court must be disposed 
of. As a general rule, a defender can only be summoned to answer in 
the court within whose jurisdiction he resides, but several exceptions 
are made to this rule. In the first place, if a party have raised an ac- 
tion in another district from that in which he resides, he must answer in 
any counter-action which is brought against him there by his antagonist. 
Questions of succession, or of the interpretation of wills, or claims for 
or | due by a deceased debtor, must tried in the court to whose 
jurisdiction he was subject, and his heirs are cited to that court, even 
although they live elsewhere. In disputes between buyer and seller, 
the court within whose jurisdiction the bargain was made can summon 
a party to appear who is not resident within the district. In this 
case, however, the defender must be cited while within the district. 
Questions affecting lands are tried in the court within whose district the 
lands lie, and if they stretch over more than one district, then the court 
to which the principal estate or house is subject has jurisdiction. Where 
several parties have ted a joint and several obligatien, the creditor 
sues whichever of the debtors he pleases, at the place of that debtor’s 
residence ; but if the objection be joint, and the validity of the docu- 
ment, or the amount due by each be disputed, the creditor can sue them 
all in the court to which any one of them is subject. Partners of a 
company are sued where the partnership has its domicile. Matrimonial 
causes, again, are tried in the court of the district where the woman re- 
sides, but she has the option of suing the man in the court of his ordin- 
ary domicile. To this rule, however, there is an exception, that actions 
founded on desertion are tried where the innocent spouse resides. Ju- 
risdiction can not be prorogated of consent of parties, but the king may 
grant permission on the application of the parties, and any judge try 
the case. 

The defender, again, may object that the dispute is one of a class 
which is appropriated to another court, and this exception must be at 
once disposed of. Generally, the courts of first instance have a private 
jurisdiction in all cases except the following, which have been appro- 
priated to the courts of appeal: In civil cases, the exceptions are actions 
affecting the titles of estates belonging to noblemen, or in regard to 
their wills, or the curatory of their children and heirs, if they too are 
noble, and also important actions against noblemen.. Numbers of the 
universities and foreign noblemen have the same privileges. To svea 
hofriitt are appropriated actions against the state bank, and claims for 
rewards for discovering forged notes. In criminal matters, the courts of 
appeal are alone competent to entertain charges of high treason against 
the king or the country, of holding communications with the enemy, of 
attempts on the life of the king or royal family, as well as all charges of 
breach of duty against inferior judges or subordinate officials. Blas- 
phemy against God is punished by the courts of appeal on the report ot 
a hiiradshéfding, while no capital sentence can be executed until it has 
been confirmed by the hofritt within whose jurisdiction the case has 
been tried. All exceptions, such as those which have been referred to, 
must be stated by the defender at the outset of the case, and if he be 
found to have stated and insisted on them for the mere purpose of caus- 
ing delay, he is subject to a fine proportioned to the importance of the 
case. While the law is thus strict in regard to unnecessary delay, am- 

le facilities are given to any litigant who bona fide desires more time 
or the preparation of his case. 

When the day cf trial has arrived, the parties must appear with doc- 
umentary evidence, or the witnesses whom they propose to examine, 
and if the witnesses will not come voiuntarily, the court issues sum- 
mons to compel their attendance, under the penalty of fine or impris- 
onment. As in some other continental countries, merchants are obliged 
to keep business books with accuracy, and in the case of our are 
liable to penalties if it be found that they have failedso to do. The ev- 
idence afforded by regularly kept business books, as required by law, is 
considered of great weight, and in many cases is of itself decisive. 
Where witnesses are odtened. they are examined by the judge, who 
makes a note of the import of their evidence, and before they leave the 
court fixes the amoumt of remuneration which they are to receive. The 
evidence of two concurring witnesses is required ; if only one is adduced, 
that forms a semiplena probatio, and the matter may then be referred . 
to the defender’s oath. The parties may also be required to take the 
oath of verity, but only in the hofriitt. 

During the progress of the case, a third party may appear, and claim 
to be heard on the ground that the decision of the question will affect 
his interests. If he satisfies the judge that he is entitled to appear, the 
case is sisted to allow him to bring an action, which he must do before 
the next assizes. Where the parties settle the case before the heari 
or the proof comes on, they must without delay inform the court, an 
in the event of their failure to do so, both pursuer and defender are 
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liable to a fine. Before pronouncing judgment, the hiradshéfding may 
issue to the ies a written statement of the claim and the evidence, 
and require them to subscribe it, or state any objections to its accuracy. 
In the courts of appeal, this course is usually followed, but in the cqurts 
of first instance the judge only draws up such a statement in cases which 
he thinks of greater importance. ' 

This statement having been returned by the parties, judgment is pro- 
nounced by the hiiradshofding in open court, and a written statement of 
it handed to the parties. The a "0c must specify the time within 
which an appeal must be taken by the losing party. At the same time, 
the judge may fix the cost payable to the successful suitor, or a separate 
action may be brought to recover the amount. 

Where an appeal is taken, the hiiradshéfding must at once make a 
note on the judgment to that effect, and appoint a day on which both 

jies must appear before the hofriitt. The appellant must find secur- 
ity for the costs and injury which may accrue to the respondent from 
the appeal. If no appeal is taken within the period fixed by the decree, 
the judgment is final. On the day which has been appointed by the 
hiiradsh6fding, the appellant must give in to the hofriitt a written state- 
ment of the grounds of his appeal, which the respondent is allowed to 
answer. The appeals are distributed by lot among the judges of the 
hofritt, and a written report is drawn up by the judge or assessor, to 
whom the appeal is remitted. This report is considered by one of the 
sections of the court, and judgment is pronounced. The deliberations of 
the court of appeal take — in private, and the parties are not heard 
orally upon the appeal. From the decisions of the hofriitt, an appeal 
lies, as has already been said, to the a domstol, and the procedure 
followed is similar to that just described. 

In order to prevent the ‘‘law’s delays” being abused by litigants to 
their own advantage, fines are im on those who litigate merely for 
the p of placing obstacles in the way of the recovery of just debts, 
but notwithstanding, these provisions form only a very partial check. 

In this account of the proceedings before Swedish courts of law, we 
have assumed, as the Swedish law assumes, that all the steps are taken 
by the parties themselves. The strict enforcement of such a rule would 
of course, in many cases, lead to the denial of justice, and accordingly 
litigants are allowed to choose persous to represent them before the 
courts. A party may name his relation, his servant or his friend, as his 
representative in any lawsuit, and for that purpose must furnish him 
with a mandate, provided that the mandatory be a pee of intelligence 
and of fair and respectable character. Generally speaking, also, he 
must be known to the judge, and obtain his permission to appear. Sub- 
ject to these qualifications, any Swede may conduct a case on behalf of 
another; and certain crown officials, and those who hold university cer- 
tificates, are entitled to act as mandatories without the special leave of 
the court. On the other hand, clergymen are not allowed to plead, 
except in questions concerning themselves, their wives, children, ser- 
vants or nih No one can plead a case who has had to do with it as 
judge in another court, or who has held a mandate from the opposite 
side in the same case, or who is under curatory, or whose father, father- 
in-law, son or son-in-law, brother or brother-in-law, is judge in the case. 
No member of the court of appeal or paid official in it can hold a 
mandate before the court of appeal, or any of the inferior courts which 
are within its jurisdiction, except for a near relation, or cousin-german, 
or for his wa’ No one can conduct a case for another unless he be 
named in open court, or produce a duly sealed mandate from his prin- 
cipal, in which the name of the court, the mandatory and the suit are 
set forth. Without special authority, a mandatory can not compromise, 
throw up a case or follow it to a higher court, and those who have ob- 
tained a general permission from any of the courts to conduct cases are 
bound to take any poor man’s case which the judge may entrust to 
them. Even those, however, who regularly appear in the courts on be- 
half of clients do not possess the privileges either of counsel or agents, 
and are considered merely in the position of mandatories. At the close 
of a suit, the fee of the mandatory, if the principal desire it, is fixed by 
the court, which may also authorize the mandatory to retain his prin- 
cipal’s papers until payment. A mandatory is responsible for the proper 
conduct of the case, and is liable to be sued if his principal suffer through 
his fault or neglect. He is also liable to be fined for advising unfounded 
lawsuits, or conducting acase which he knew to be unjust. The increase 
of commerce has tended to give greater importance to those who prac- 
tise in the courts, and at present the system is in a great state of transi- 
tion between the older ond simpler condition of things, and a more elab- 
orate system suited to the complexity of modern life. 

There are many other peculiarities connected with the administration 
of justice in Sweden, such as the special protection thrown over the 

ress by the constitution, which allows of Jury trial in cases affecting 
freedom of the press alone, and the provisions of the criminal law, 
which might have been brought within the scope of this paper. To 
have done so would, however, have required treatment at greater length 
than would have been of general interest.—[Scottish Journal of Juris- 
prudence. 





Correspondence. 
DIVORCE SHYSTERS. 
{To the Editor of the Cenrrat Law JouRNAL.] 

In your editorial of August 25th, 1876, ‘End of a Divorce Shyster,” 
‘ou speak'of the Chicago shyster Goodrich still continuing to advertise 
the daily press his infamous business, and you presume that he does 
his business other lawyers of this city. You err in this pre- 
sumption. He does not any longer use the courts of this city or this 








state for his purpose. And here let me say, that the noble list of divorce 
shysters has been increased recently, so that now, at least five persons 
are advertising their nefarious trade in the same way. But the courts 
of Chicago are entirely freed from their operations, and we have no 
doubt that the courts of St. Louis and other large cities, are unwittingly 
being used for this purpose. The investigations of the Bar Association 
of this city, have shown that these fraudulent divorces are being ob- 
tained from courts all over the country. These shysters make their 
headquaters here, we are sorry to say, but other courts of other states 
are the scenes of their operations. 

But these scoundrels are growing so bold, that they do not even use 
my! court. They simply forge their decrees, or rather use the name of 
a fictitious court. For instance, a case of this kind came to light yes- 
terday. A decree was presented by a stranger to the clerk of the Supe- 
rior Court of Cook County, formerly Superior Court of Chicago, pur- 
porting to be issued by the Supreme Court of Chicago, certified by “‘ W. 

. Boyd, clerk.” © such court exists, and there never has been a 
clerk of any court in Chicago by that name. What a pity that all of 
these shysters do not possess such wives as the shyster House, of New 
York, for then justice would be executed upon them. A. M. PENcE. 

Cuicago, Aug. 26. 


PRACTICE—COMMENCEMENT OF SUIT. 


[To the Editor of the Centra Law JourNat.] 

At page 269, 3 C. L. J., is reported the case of Gosline v. Thompson, 
now also reported in 61 Mo. R. 471. 

Your syllabus, as well as the note appended to the case, both miscon- 
ceive the scope of the decision, and would be likely to leave the im- 
pression that there is a conflict between that case and the previous case 
of Henry v. Gibson, 55 Mo. 570, and also a conflict between Henry v. 
Gibson and Hite v. Hunton, 20 Mo. 268. 

An examination of these cases and of Jones v. Cox, 7 Mo. 173, re- 
ferred to in the principal case, will convince you that our supreme 
court on this point, so rs at least, is consistent. 

The two earlier cases were decided on the ground that a variance 
between the declaration or petition and the summons can not be taken 
advantage of, as formerly, because, as Ryland, J., in Hite v. Hunton, 
says, (p. 288) “‘The petition is the commencement with us, and the ob- 
ject of the summous is to bring the defendant before the court; when 
there, he must answer the petition and not the summons.” 

That, undoubtedly, is the practice with us, and we know of no other 
way of commencing an ordinary civil action than to file the petition with 
the clerk. 

In Herry v. Gibson a petition was filed against three parties. “ Sum- 
mons was, however, sued out and served on only one of the defendants, 
Alexander,” who appeared and consented to a judgment against him 
alone. The judgment, however, bya mere clerical mistake, was entitled 
as if against all the defendants. Afterwards, the judgment against Alex- 
ander was set aside because there had been no dismissal as to the other 
defendants. This was held to be erroneous, and Sherwood, J., put the 
decision of the court on two grounds; first, on the ground that the 
other defendants were not in court, and second, that, at any rate, Alex- 
ander, having consented, was estopped. He says, perhaps rather loosely, 
“No suit had ever been brought against any one except Alexander,” 
but subsequently expressed it more properly, ‘That the mere filing of 
the petition * * did not of itself make them (the other defendants) 
parties to the action.” 

Now, Gosline v. Thompson rests, not upon the practice act, but upon 
15 of the mechanics’ lien law, which requires all actions themselves to 
e ‘‘commenced within ninety days after filing the lien,”’ and, very prop- 

erly and consistently with the previous cases, holds that if the lienor 
files his petition within that time, that is all that can be required of him 
to “commence” his action. Respectfully, K. 


CRIMINAL LAW—MURDER—MANSLAUGHTER—MALICE. 


[To the Editor of the CenrraL Law JourNAL.] 

On reading the communication of J. B. White, in Cenrrat Law 
JOURNAL, current number (Vol. 3, No. 33), I am reminded of a diffi- 
culty I have often had in my practice, of reconciling our Missouri 
decisions in respect to murder and manslaughter. It does not satisfy me 
that our supreme court has said: ‘“‘The law of homicide may be re- 
garded as definitely established in this state, by a series of well consid- 
ered and consistent decisions.” State v. Starr, 88 Mo. 272, for I find in 
our reports no satisfactory solution of the difficulty. 

In the communication before me, Mr. White says: ‘“ Murder is defined 
to be ‘the killing of a human being with malice aforethought.’ Malice 
is defined to be the intentional doing of a wrongful act, without just 
cause or excuse ;” and he refers to State v. Hays, 28 Mo. 287, and might 
have referred to several other Missouri cases to the same effect. 

I understand that at common law, as well as under our statute, man- 
slaughter is of two kinds: Voluntary and Involuntary. Wharton on 
Hom. 2d Ed., section 5; Wagner’s Statutes, page 447, sections 11, 12 and 
18. Voluntary manslaughter is defined to 5 “the unlawful killing of 
another, without malice, on sudden quarrel or in the heat of passion.” 
Wharton on Hom. section 5, where the learned author gives this 
instance: “So, also, if a man be greatly provoked by any gross 
indignity, and immediately kills his aggressor, it is voluntary man- 
slaughter * * * * 

Now the question is how to reconcile this doctrine with the definition 
of malice as doe ws» te by our a ype court? If the intentional 
killing with ice aforethought is murder, and the unlawful, intentional 
killing without malice is manslaughter, how can that malice aforethought, 
which, at common law, distinguishes murder from manslaughter, be de- 
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fined to be “‘the intentional doing of a wrongful act without just cause 
or excuse ”’? 

If a man is greatly provoked by a gross indignity, and immediately 
kills the aggressor, he is guilty of manslaughter, and yet his act is un- 
lawful—is a wrongful act done intentionally, without just cause or excuse, 
and is hence malicious, and being malicious, the act is murder and not 
manslaughter which leads to an absurdity. If the malice aforethought, 
which distinguishes murder from manslaughter, is simply “the intentional 
doing of a wrongful act without just cause or excuse,” then there can 
be no such crime as voluntary manslaughter, and as there is such a erime 
recognized both by the common law and by statute, I think there must 
be some radical defect in our Missouri definition of malice, when applied 
to that malice aforethought without which there can be no murder. 

I merely suggest the difficulty, hoping some one with more leisure will 
pursue the subject so far, at least, as to secure the attention of the bench 
and bar of the state to a subject which, if involved in obscurity, as I 
think it is by our decisions, is worthy of the careful thought of the pro- 
fession. J. 5 

[What this correspondent says is certainly worthy of attention. We 
are convinced that there never was any distinction between murder 
and voluntary manslaughter, such as an average jury could understand. 
Even in the days of special verdicts, when the juries returned the facts 
and the judges resolved the law on those facts, the judges never could 
agree as to what was murder and what was manslaughter. There never 
was any sense in the distinction which legal writers have attempted to 
make. The whole thing is an excresence upon our law—a relic of 
barbaric subtlety. We » rates that in practice the only distinction is 
this: Murder is a malicious killing, and manslaughter is killing not quite 
so malicious. Would it not be Better to abolish these foolish attempts 
at distinctions which nobody can understand, and divide all killing as 
follows : : 

1. Punishable capitally, or otherwise, as 
determined by law for the most culpable 
degree. 

Voluntary. | 2. With mitigating circumstances, the 
| judge or jury to determine the degree of 
mitigation. 

3. Excusable. 

Involuntary. [The same distinctions as pad 
—Ed. C. L. J.J 


Homicide. 








Queries and Answers. 


[In order to save space, queries inserted in the JourNAL will hereafter 
be numbered during the year. In answering queries, correspondents 
are requested to give the number of the query answered. ] 


QUERIES. 


15. Is the Fourth of July a dies non juridicus.—Does the 
fact that an ordinance of atown council is approved and adopted July 
4th, affect its validity ? W. 

Kirkwoop, Mo. 

We think not. The Fourth of July is not made a dies non juridicus 
by any statute of this state that we are aware of, and, therefore, it fol- 
lows that any act may be —— on that day, except such as are ex- 
pressly set out in chap. 148 Wag. Stat., relating to the service of pro- 
cess. A ‘statute of Wisconsin declares the Fourth of July a legal 
holiday. The supreme court of that state has held that the term “ hol- 
iday”’ implies dies non juridicus, just as Sunday is at common law. At 
common law both ministerial and judicial acts are prohibited on such 
days. See In re Worthington, 3 Cent. Law Jour. 526. 


16. Building Associations—Their Power to Loan Money 
outside of the State of their Creation.—A building company 
organized in the state of Missouri, under chapter sixty-eight of the gen- 
eral statutes, entitled “Of Savings Banks, Fund Companies,’’ made a 
loan to A., who was a citizen of the state of Kansas and was not a 
member of the building company, and took a mortgage on a tract of 
land situated in Kansas to secure this loan. The money actually loaned 
to A. was about $4,000; the mortgage is for $12,500, and the money 
thus loaned to A. was intended to enable him to pay his debt. The 
contract is a Kansas contract. 

The sixteenth section of this act provides as follows: ‘‘ No premiums 
taken by a building company which is now or may hereafter be incor- 
porated under the ter ny of this act, with powers to purchase or 
erect buildings for the benefit of its members, shall be deemed usurious, 
when such premiums shall be taken by such company for the preference 
or priority of loans, or pn por of shares; provided that the fund in 
possession or under the control of such building company shall be loaned 
only for building purposes and to members only and for no other pur- 
pose whatever. 

Will you or some of your numerous correspondents kindly inform 
your readers—l. Whether this building corporation is or is not a com- 
mercial corporation ; 2. Whether this building company may exercise its 
| seta beyond the state of its creation, or is it limited to the state of 

issouri? What was the legislative intent? See 13 Peters, 588; 12 
Wheaton, 64; 2 Conn. 297; Cooley’s Const. Limitations, 394, 395; 3. 
Whether there is a reported case anywhere, that supports the position 
that building companies may loan their money on real estate security, 
beyond the fimits of the state of their creation; 4. Whether this build- 
ing company may loan its money to others than its members on real 
estate security ; 5. Whether it may loan its money for any purpose other 
than building purposes? Joun GUTHRIE. 


Book Notices. 


Cuaney’s Micuican Dicest.—Digest of the Michigan Reports, includ- 
ing nearly Twelve Volumes of the Regular Series, embracing one b 
Clark (22 Mich.), and ten by Post, together with the cases contain 
in the 11th of Post (33 Mich.), to the April term of 1876. A Supple- 
ment to Cooley’s Digest of 1872. By Henry A. Cuaney. Detroit: 
Published by the Editor. 1876. 


Mr. Chaney knows how to make a book of this kind. He is the very 
genius of order, method and good taste. Ever since this journal was 
started, he has favored our readers with frequent contributions—cases 
judiciously reported—notes of cases extremely well condensed. This 
work, prepared at the instance of Mr. Justice Cooley and Edgar A. 
Cooley, Esq., is in all respects a first-class digest. No one who has not 
performed a task of this kind can realize the obligation which the legal 
profession in Michigan are under to Mr. Chaney for this work. e 
trust it will yield him a pecuniary remuneration for his labors; we know 
it will yield him honor. 


BAKER ON CorPporaTions.—A Treatise on the Law of Manufacturing 
Corporations in the State of New York. With Forms of Certificates 
and By-Laws. By Joun F. Baker, of the New York Bar. New 
York: Diossy & Co. 1876. pp. xxiv, 290. 

This work is based on the manufacturing laws of 1848 and the acts 
amending the same, with such notes of decisions as seemed appropriate. 
We can easily perceive that it is a book which promises to be useful, and 
one which has involved a good deal of pains-taking labor; but we should 
hardly agree with Mr. Baker in dignifying it with the name of “ treatise.” 
It consists rather of an annotated edition of the New York statutes 
relating to manufacturing corporations, with such casual discussions 
here and there as the author has seen fit to introduce. We hap- 

en to know that it was prepared by Mr. Baker in the midst of a 

aos and responsible practice. ‘The reader should not, therefore, 
expect to find in it all the perfections of style and arrangement 
If we which are looked for in the works of professional book-makers. 
were to venture a friendly criticism, we should say that Mr. Baker 
has occasionally betrayed a somewhat loose and illogical style of writing, 
and that he has here and there been guilty of an imperfectionof arrange- 
ment; as on page 11, where, under a section of a statute which merely 
permits the organization of corporations “for the purpose of purchasing 
a suitable lot and erecting thereon a building to be used as a skating 
rink, and for holding fairs, meetings, exhibitions and other lawful enter- 
tainments and amusements,” he several notes of judicial decisions 
in regard to the method of procedure to organize corporations—a subject 
which would seem to belong to a distinct chapter. Still, it would be 
unkind to find fault with a book which furnishes the profession and me 
lic with so valuable a compendium of matter on an important subject 
culled from many volumes of statute-books and judicial reports. 


Broom’s Partosopuy oF THE Law.—The Philosophy of Law: Being 
Notes of Lectures, delivered during twenty-three years (1852-1875) in 
the Inner Temple Hall. Adapted for Students and the Public. By 
Hersert Broom, LL. D., author of “Broom’s Legal Maxims,” 
“‘Commentaries on the Common Law,” etc. San Francisco: Sumner 
Whitney & Co. New York: Hurd & Houghton. Cambridge: The 
Riverside Press. 1876. 

We are firmly convinced that the study of the outlines of the law 
ought to be made a part of every common school education in the United 
States. It is true that the man who has himself for his lawyer has a 
fool for his client. It is also true that some of the most unmitigated 
frauds in book-publishing are those books which, under such titles as 
“Every Man his own Lawyer,” profess to teach business men all that 
is worth knowing in the law. At the same time, nothing is to be more 
deeply regretted than the profound ignorance of elementary legal rules 
which exists on the part of many of our best business men ; and we can 
not help thinking with Mr. Broom “that the study of English law is not 
so encumbered by technicalities as many have supposed ; that knowle 
of it is quite accessible to every educated man—is, indeed, easily within 
his grasp—and that a position involving difficulties and anxiety may 
often be avoided by prudent foresight and the exercise of common sense, 
tutored and strengthened by some familiarity with legal science.” 
atext-book in schools or a manual in the hands of business men, this 
little duodecimo of 271 pages is, we are convinced, one of the best that 
has ever been written. 








From the advance sheets of 78 Illinois Reports. 


Power of Legislature to make Exemptions—Jurors.— Bragg 
v. The State, p. 328. The legislature has not the power to exempt a person 
perpetually from serving on juries, in consideration of services rendered 
as a member of a fire company; but such exemptions are subject to 
repeal by any succeeding legislature. 


Arbitration.—Hadaway v. Kelly, p. 286. 1. The finding of arbi- 
trators, like that of a court, must be regarded as embracing all matters 
submitted to them, and, unless impeached in some manner known to 
the law, is conclusive of the rights of the parties. 2. The law, in the 
| absence of proof of fraud, will presume the arbitrators considered all 

the evidence, and allowed such items to the respective parties’ as they 
| considered proved. 
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Sureties—Release by Extension of Time. — Meyers v. First 
Nat. Bk. of Fairburg, p. 257. 1. Where an extension of time is given 
a principal debtor for the payment of money, by a valid and bindin 
agreement, without the assent of the sureties, they are thereby released. 
2. An pare by the holder of a promissory note, made with the 
principal in said note, without the knowledge or consent of the sureties, 
to extend the time for the payment thereof, in consideration of usurious 
interest paid by the principal, and accepted by the holder of such note, 
is a valid and binding contract for an extension of time, and releases the 
sureties. 


Malpractice—Measure of Damages.— Wenger v. Calder, p. 275. 
1. In a suit against a surgeon for malpractice in treating an injury, the 

laintiff is not entitled to recover anything on account of pain and suf- 
ering ca by the injury, but only for such additional pain and suffer- 
ing as is produced by the negligence or want of skill of the defendant 
in the treatment. 2. In an action against a surgeon for malpractice, 
where there is no evidence tending to prove wilful negligence, it is error 
to instruct the jury that they may find for the plaintiff in any amount 
they deem proper, under the evidence, if they believe from the evidence, 
that the defendant was wilfully negligent. 


Slander—Plea of Justification—Husband and Wife.— Hawver 
». Hawver, p. 412. 1. The fact that a party in an action for slander 
fails to establish the truth of his plea of justification by a preponder- 
ance of proof is not of itself conclusive evidence of malice. It is suffi- 
cient if he believes it was true. Such a defence can only be deemed 
proof of malice where it appears from the whole case, that it was made 
with a malicious intent, and even then it is simply proof, but not con- 
clusive proof. 2. The wife of a defendant is not a competent witness 
for him in an action for slanderous words spoken by him of the plaint- 
iff. 8. The husband of a plaintiff, in an action for slanderous words 
spoken of her, is a competent witness on her behalf. 


Plea in Abatement—Insanity of Plaintiff.—Chicago § Pacific 
R. R. v. Munger, p. 300. 1. A plea in abatement must give the plaintiff 
a better writ or declaration, the meaning of which is, that, in pleading 
a mistake of form in abatement of the writ or declaration, the plea 
must, at the same time, correct the mistake, so as to enable the plaintiff 
to avoid the same objection in framing his new writ or declaration. 2. 
A plea in abatement that, before and at the time of the commencement 
of the suit, the goed was, and still is, an insane person, etc., is bad 
on demurrer. 3. Until the appointment and qualification of a conserv- 
ator for an insane person, it is clear that suit may be brought in such 
insane person’s name for the recovery of a debt due him. 


. Remarks of Judge During Trial of Cause.—Skelly v. Boland, 


p. 488. 1. It is not proper for a court to make remarks, in the hearin 
of the jury, calculated to influence their finding. 2. Where a plainti 
had cl his case, and had shown a right to recover, the defendant 


moved for a non-suit, which the court denied, and remarked, in the 
hearing of the jury, that, upon the evidence then in, the plaintiff would 
be entitled to recover, unless the defendant made a defence. Held, that 
any interference by the court, by remark or otherwise, within the hear- 
ing of the jury, except by way of instructions, is improper, but this 
court will not reverse for that reason, when it is apparent that the re- 
mark did not prejudice the defendant’s case. 


Payment of Interest to a Particular Day—Construction of 
Words.—Stearns et al. v. Sweet et al., p. 446. 1. An endorsement of 
the ae pes of interest on a promissory note to the 26th day of July, 
1871, will not embrace the interest accruing on that day, but will be un- 
derstood as including the interest for the time which was completed 
when that day commenced. 2. In construing written contracts and 
writings of parties, the words used will be taken in their ordinary and 
popular sense. 3. The gaan of interest on a note - to the day it is 
paid, at a greater rate of interest than the party is legally bound to pay, 
without any other proof, does not show an agreement to extend the 
time of payment so as to release a surety. 


Homestead—How to set off on Decree of Foreclosure.—Cum- 
mings et al., v. Benleson et al., p. 281. 1. The statute not having, in 
terms, pointed out the particular manner in which a court of chancery 
shall to set off a homestead, where it becomes necessary to en- 
force a lien in equity on the premises, it is proper to adopt the mode 
provided by the statute when an officer holds an execution. 2. It is 
proper in a decree of sale upon foreclosure of a mortgage, to direct the 
master in chancery “to , according to law, to summon three 
householders, as commissioners, who shall, upon oath administered to 
them by such master, appraise the value of the premises in which home- 
* stead is claimed, and if the premises can, in their opinion, be divided 
without injury to the interests of the parties, to set off so much thereof, 
including the dwelling house, as shall be worth $1,000, and that the 
master sell the residue of said premises.” 3. In summoning such com- 
missioners, the master acts as an officer of the court, for and on behalf 
of all the parties to the proceeding, and need not consult the owner of 
the premises in selecting such commissioners. 


Parent and Child— Liability for Necessaries.— McMillen v. 
Lee, p. 448. 1. Either an express promise, or circumstances from which 
a promise by the father can be inferred, is essential, in all cases, to bind 
him for necessaries furnished his infant child by a third person. 2. 


Where the father and mother separate by mutual consent, and the father 
rmits the mother to take the children with her, then the father consti- 
the mother his agent to provide for his children, and is bound by 








her contracts for necessaries for them. 3. In a suit brought by a physi- 
cian inst the father, for medical attendance on his infant Child, it is 
wrong to instruct the jury, that the father is liable, if the services ren- 
dered were necessary, without reference to any promise, express or im- 
plied. But if the evidence was such as to leave no doubt that there was 
an implied promise, and the jury; were distinctly instructed, on behalf of 
the defendant, that there must have been a. promise, express or implied, 
the defect in the instruction would do the defendant no such harm as to 
require a reversal of the judgment. 


Bvidence—Book Account—Time Contracts—Public Policy. 
— Wolcott v. Heath et al., p. 483. 1. Where a witness testified without 
objection, in regard to itefns of an account, many of which he person- 
ally knew to be correct at the time they were entered in the books of his 
employer, years before, but could not remember as to dates and amounts, 
except by reference to the books, it was error to instruct the jury to dis- 
regard all his testimony based upon the books, and upon such matters as 
he stated he only knew from the books. 2. It is error to instruct the 
jury that if they believe from the evidence of a particular witness, that 
all his knowledge of a fact testified about by him is derived from the 
books of the party calling him, and if they find that the testimony of 
such witness Is all the evidence on that subject, then there is no evidence 
before them as to that fact. 3. Time contracts, made in good faith, for 
the future delivery of — or other commodity, are not prohibited, 
either by the common law or statute. 4. If a party repudiates a con- 
tract on the ground that it is unlawful, he must repudiate all contracts 
of the like kind with the same party. He can not claim the benefit of 
such as are profitable, and repudiate those that are unprofitable. 


When Injunctions May be Issued—When Must be Obeyed 
—Interference with Political Power.— Dickey et al. v. Reed et al., 
. 261. 1. To the complete authority of a court to award an injunction, 
it is necessary that there shall be a complainant, who must file a bill al- 
leging facts, showing that he has an interest in the matter in litigation, 
or at least a right to complain and have relief for others. There must 
be a matter about which rights are claimed, and that matter must be 
within the power of the court, when properly before it, to act upon or 
control it by its sentence; and if any or either of these essential require- 
ments are wanting, the court can not decree that a restraining order 
shall issue. 2. A court of chancery has no power to restrain by injunc- 
tion a board of canvassers from canvassing the returns of an election, 
where the law under which the election was held neither in terms nor 
by implication confers such power, and where there are no facts before 
the court which require it to take judicial cognizance, and hear, adjudi- 
cate and decree. 8. Whilst the writ of injunction is one of the most 
important in the law, and is, in fact, indispensable to the complete ad- 
ministration of justice, it is liable to great abuse, and it would not be 
wise, nor would it promote justice, to extend its use to cases of doubtful 
right, or to accomplish ends where there are other adequate remedies. 
4. A writ of injunction, issued in a matter where the court could not, 
under any circumstances, have power to hear, determine and decree. in 
reference to such matter, is coram non judice, and void. 5. Where a 
writ of injunction is issued by a court which has power over the subject- 
matter, and authority to take jurisdiction, it must be obeyed; but where 
the power of the court is wholly wanting, the writ is void, and can le- 
lly operate on no one, nor can any one be punished for contempt for 
me bu it. 6. It was not designed when the fundamental law of the 
state was framed, that either department of government should inter- 
fere with or control the other, and it is for the political power of the 
state, within the limits of the constitution, to provide the manner in 
which elections shall be held, and how they shall be contested, and the 
courts can not interfere. 7. The sited puaer of the state may or- 
ganize municipal bodies, and put them into operation by force of enact- 
ment, or by election by the people to be thus governed, and may pro- 
vide the mode of reviewing the returns of all elections, to ascertain 
whether they are in accordance with the express will of the people, and 
until the courts are empowered to act by the constitution or by legislative 
enactment, they must refrain from interference. 8. When the law pro- 
vides a mode for contesting an election, that mode must be followed. 9. 
Courts of equity have no inherent power to try contested elections, and 
they have never exercised such power, except in cases where it has been 
conferred by express enactment or necessary implication therefrom. 10. 
Where an election was held in a city on the question of whether the 
municipality should become incorporated under the general incorpora- 
tion act for cities and villages, ond a writ of injunction was issued out 
of the circuit court, enjoining and restraining the board of canvassers 
from canvassing the returns and declaring the result, it was held, that 
the circuit court had no power to issue the writ, and therefore it was 
utterly void, and the canvassers were not bound to obey it, and could 
not be punished for contempt for refusing to obey it. 11. Where courts 
of equity in this state have taken jurisdiction of contested county seat 
election cases, it has been upon the express ground that the constitution 
had provided that county seats should not removed, except upon a 
vote of a majority in favor of removal, and that the legislature in pro- 
viding for such elections failed to provide any means of contestin 
them; and to protect the rights of the majority intended to be prone 
to them, it was he/d, that the fundamental law, by implication, confer- 
red the power on courts of chancery to hear and determine such cases. 
12. But these cases are an exception to all other cases, and if they are 
recognized as a class of cases, they are a class in which nothing but 
county seat questions are embraced, and no other character of election 
cases is embraced therein, and the rule is not to be considered as extend- 
ing the power to other or different cases, 
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Notes of Recent Decisions. 


When Bankrupt may Apply for Discharge.—In re Holmes 
United States District Court, Vermont. 14 N. B. R. 209. Opinion by 
Smalley, J. Where debts are proved and assets come into the hands of 
the assignees, the bankrupt need not apply for his discharge within one 
year from the adjudication of bankruptcy. 


Judgment—Lien—Waiver.— Heard v. Jones. Supreme Court of 
Georgia. 5 Am. Law Record, 84. Where a judgment-creditor of a 
bankrupt proves his debt in the bankrupt court for the purpose of ob- 
taining his pro rata share of the assets there to be distributed, he waives 
any lien which he may have had the right to enforce by virtue of such 
judgment, had he not entered the bankrupt court. 


Proof of Signature. — Aumock v. Mitchell. Supreme Court of 
Penn. 33 Leg. Int. 296. Opinion by Paxon, J. Proof of the signature 
to a note is necessary to entitle it to goto ajury. Evidence by compar- 
ison of handwriting is not allowed as independent proof. The compar- 
ison must be made by the jury and not by experts. 


Evidence — Foreign Judgment. — Kuehling et al v. Leberman. 
Supreme Court of Penn. 2 Weekly Notes, 616. A foreign judgment 
can not be admitted as evidence of a debt, when it is a judgment in rem, 
or when the defendant was not subject to the jurisdiction of the court 
in which the judgment was obtained. 


Insurance—Oral Contract.—Continental Ins. Co. v. Jenkins. Court 
of Appeals of Kentucky. 5 Ins. Law Journal, 514. An alleged oral 
contract to insure depending wholly on the recollections of the parties, 
and bearing on its face the evidence only of a series of negotiations in 
which no effectual steps were taken to carry out the understanding un- 
til after the loss, will not be enforced. 

What is Misrepresentation in Equity.—Saundersv. Lyon. Su- 
preme Court District of Columbia. 3 Wash. Law Rep. 185. 1. A mis- 
representation for which a contract will be declared void must have 
relation to a material matter of fact. A party will not be allowed to im- 

each his contract upon an allegation that complainant had deceived 
oo upon a question of law which was equally open to both parties. 2. 
Where the defendant gave the complainant every opportunity he pos- 
sessed to inform himself as to the location, condition and title to the 
lands under negotiation, and requested him to call on the proper persons 
and officers to ascertain the facts regarding the lands, he can not have 
relief on the ground of misrepresentations, when he had the means of 
knowledge pointed out to him by the party he was dealing with. 3. 
Where there is neither fraud nor warranty, there is no redress in equity. 


Eminent Domain—Measure of Damages and Benefits.—P. § 
N. Y. C. R. R. v. Bunnell. Supreme Court of Penn. 2 Week. Notes, 
633. 1. The measure of damages for land taken bya railroad is the 
difference between the market value of the property before and after 
the construction of the road, so far as that difference was caused by the 

‘construction. 2. A witness may be asked whether the location of a 
railroad has been an advantage or disadvan to the’ plaintiff’s land. 
Evidence of the price paid for land in the neighborhood is inadmissible. 
8. The removal of the post-office to a nearer location is not competent 
evidence of benefit. 4. The plaintiff may show that before the con- 
struction of the road he had a convenient method of transporting the 
farm products by the defendant’s canal, which ran through his farm. 


Copyright—Translation of Plays--Practice.—Shook et al v. Ran- 
kin etal. United States Cireuit Court Northern District of Illinois. 8 
Chicago Leg. News, 345. Opinion .by Drummond, J. 1. Where the 
translator of a play, by consent of the author, has obtained a copyright 
upon it, the owner of such copyright can maintain a bill enjoining any 
other person from using or representing such translation, or any part of 
it. 2. Affidavits, evidently intended to be used in a case, but not enti- 
tled in it, will be allowed to be read on motion for injunction. 3..The 
consent of an author to publication abroad places him in the position 
of a foreign author, and is an abandonment of his rights under our stat- 
ute. Boucicault v. Wood, Bissell, 39. The representation of a play 
upon the stage is not at common law a publication, nor is it a dedica- 
tion to the public. Crowe v. Aiken, Id. 208. The author’s rights at 
common law have not been taken away or limited by any existing act of 
Congress. 

Presumption of Death— Suicide— Burden of Proof.— John 
Hancock Life Ins. Co. v. Moore, Adm’r. Supreme Court of Michigan. 5 
Ins. Law Journal, 510. Opinion by Campbell, J. 1. There is no pre- 
sumption of death until after seven years. The prior burden of proof 
is on the beneficiary of insured. But death need not be proven by any 
more conclusive or peculiar evidence than any other fact material in 
recovery. 2. Evidence that the insured was laboring under a danger- 
ous disease of the brain and spine, which in the opinion of the physician 
must probably soon have rendered him insane, and evidence of its effect 
on his mind, was sufficient to justify a finding that he was insane. 3. 
The sudden disappearance of the insured, and vagrosic to find him after 
a diligent search, under circumstances where he could not well go long 
without discovery, he being in such a physical and mental condition as to 
excite anxiety, is sufficient to justify a finding of death. 4. The burden 
of proving suicide is on the insurer. Where the policy was forfeited 
if the insured died by his own hand, insanity may avoid the penalty, 
and a finding of death from circumstantial evidence tending to show 
suicide will not be disturbed because the jury were unable to say whether 
suicide had been committed. A finding of suicide, without a further 
finding that it was voluntary, would not conflict with the general verdict 
and is immaterial. 





Life Insurance— Statements in Application— Representa- 
tions and Warranties.—Cushman v. U. S. Life Ins. Co. Court of 
Appeals of New York. 5 Ins. Law Journal, 527, Opinion by Miller, 
J. 1. The policy provided that the application, and the statements 
therein, which are referred to in the a. shall constitute a part of 
the contract. Held, that the policy and application must be construed 
as a single instrument. The legal effect is to convert what would other- 
wise be mere representations into warranties. 2. The policy was issued 
in consideration of statements in the application, and provided that if 
the statements were found in any respect untrue, it should be void. The 
insured stated he had not been afflicted with any disease of the liver. 
There was evidence tending to show that he had been so afflicted. Held, 
that a refusal to charge that the statements were warranties, and if any 
of them were her dh or untrue, the plaintiff could not recover, was 
error calling for a reversal of judgment. The materiality of the repre- 
sentation does not affect the case ; it must be substantially true. 


Injury Caused by Negligence of Sub-Contractor.— Wray v. 
Evans. Supreme Court of Penn. Leg. Int. July 7, 1876. By agree- 
ment between the Pittsburg Gas Co. and Wray, the latter undertook to 
dig a trench, in which to lay certain gas pipes of said company. The 
work was to be done under the supervision of the company’s engineer. 
It was also part of the contract, that should Wray, at any time, neglect 
or refuse to supply a sufficiency of material or workmen to properly 
execute the work, the company might furnish the same, nk charge 
Wray. By a sub-contract similar in its terms, except that if the work 
was not done to the satisfaction of the gas company’s engineer, the con- 
tract was to be forfeited on two days’ notice, Wray passed the job to 
Davis. Each of the contracts contained a covenant that the contracter 
should be responsible for all losses that might happen by reason of the 
—. on of the work arising through negligence, mistake or other- 
wise. I 
the trench along Second Avenue, into which, on the night of October 9, 
1878, the plaintiff fell and broke his leg, whereupon he sued Wray. 
Held, that the doctrine of respondeat superior had no application and 
that defendant was not liable. 


Law—Inj on—Chinamen.—Chapman et al v. Toy 
Long etal. United States Circuit Court, District of Oregon. 11 Pac. 
Law Rep. 258. Opinion by Deady, J. 1. A person who seeks the aid 
of a court of equity to protect his interest in a mining claim located 
under the mining laws of the United States, must show a substantial 
compliance with such laws. 2. Placer claims may be located and occu- 
pied jointly. 3. The technical distinction between waste and a mere 
trespass has been long disregarded by courts of equity, and the rule now 
is that whenever a trespass is attended with irreparable mischief or a 
multiplicity of suits or vexatious litigation, an injunction will be allowed 
the same as if it were a case of waste. 4. An injunction will be allowed 
to restrain the working of a placer gold mine located by the complain- 
ants under the United States mining acts while in the possession of per- 
sons not qualified to take and hold such lands. 5. Under the mining 
laws of the United States, the locator of a mining claim becomes the 
assignee of the United States, and so long as he complies with the con- 
ditions imposed by them, and the license to occupy’remains in force, 
the right of the locator to the possession of the land and to appropriate 
to his own use the minerals therein, is full and complete ; po he need 
not take any step to purchase the same unless he thinks proper. 6. 
Article VI, of the treaty of July 28, 1868, with China, secures to China- 
men the right to reside in the United States upon the same terms as the 
subjects of Great Britain and France, and this implies the right to fol- 
low any lawful pursuit or calling not prohibited to the subjects of these 
two powers. 


Consolidation of Railway Company.— Western Union Tel. Co. 
v. A. § P. Tel. Co. et al. Common Pleas of Cincinnati. 1 Cinn. Law 
Bul. 202. Opinion by Avery, J. In an agreement between a railroad 
and telegraph company, for the construction and operation of a line of 
ee = h, wherein the former is designated as the Cincinnati & Indian- 
apolis « 
i to it, and concerning which the agreement is made, in fact belon 
to the Junction Railroad Company, and the agreement is signed by the 

resident and sealed with the corporate seal of the Junction Railroad 
Company, and that company enters upon and receives performance of 
the agreement, the words ‘‘ Cincinnati and Indianapolis’ may be re- 
jected as surplusage, and the agreement held binding upon the Junction 
Railroad Company. If the railroad afterwards be sold under foreclos! 
ure, the telegraph aot being a party, to a new company having constru 
tive notice of the agreement, and this company continues for severa 
years to receive and enjoy performance on the part of the telegraph 
company, which expends considerable sums upon the faith that the 
agreement has been sanctioned and adopted, such agreement is bindin 
upon the new company, although it may not run with the land, and al- 
though the mortgage under which the sale upon foreclosure is made, 
was prior in date to the agreement. The agreement by the railroad 
company granted the exclusive right of way for construction of the lines 
of telegraph, and bound the railroad company to transport and deliver 
wherever along the road materials were needed in such construction, 
operation or repair of the telegraph lines, but bound it not to deliver, 
except at regular stations, for any competing line. Held, that equality 
being the duty of the railroad company in its relations to the public as 
carrier, this stipulation was against public policy, but that the use of its 
right of way for the purpose of erecting a line of telegraph, not con- 
cerning it in those relations, nor interfering with the interests of trans- 
portation, the exclusive grant of such use would be enforced. 


unction Railroad een ey but the road referred to as belong- 


1 execution of his contract with Wray, Davis proceeded to dig- 
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Liability of Municipal Corporations.— Roberts v. City of Cin- 
cinnati. Superior Court of Cinn. 5 Am. Law Record, 73. Opinion by 
Yaple, J. The city of Cincinnati, by ordinance, prohibited, under a pen- 
alty, the keeping or storing of petroleum oils in certain parts of its lim- 
its, in quantities renee | three barrels, or one hundred gallons, unless 
kept in warehouses or cellars under ground, and in such manner that 
such oils could not overflow adjoining premises, and without the owners 
or storers thereof obtaining license to so keep the same, and forbidding 
the storage of this class of oils in quantity in other parts of the city. 
‘Within the district subject to such license, Roberts & Co. established a 
lumber yard, and kept thereon great quantities of lumber, relying upon 
the city to enforce the observance by others of this ordinance. Certain 
persons, in violation of all the provisions of the ordinance, had collected 
and kept stored on premises adjoining those of Roberts & Co., and 
where the same could overflow their lumber yard, some forty thousand 
gallons of such inflammable oils ; Roberts & Co. having lumber in their 
yard to the value of some $130,000. Roberts & Co. frequently called the 
attention of the city authorities to the illegal keeping of such oils, and 
requested them to enforce the ordinance, but the authorities neglected 
and refused to do so; nor did Roberts & Co. ever make complaint in 
the police court and prosecute the violators of the ordinance. On June 
8, 1873, the oils took fire which,rapidly communicated to the yard and lum- 
ber of Roberts & Co., and consumed itall. In an action by Roberts & Co. 
Page the city of Cincinnati, to recover the value of the lumber. Held, 
t they had no cause of action against it, such oils not being in the 
possession and under the dominion and control of the city, but in the 
possession and subject to the disposal of third persons, in which case the 
city could not be held liable for the injury resulting to others from the 
burning thereof, it not being the policy of governments to indemnify in- 
dividuals for losses sustained, either from the want of yoapes laws, or 
_from the inadequate enforcement of laws, made to secure the property 
of individuals, where such loss is occasioned by the unlawful personal 
acts of third persons, or the unlawful use by third persons of their prop- 
erty, and the mere omission of the municipality fo pass or enforce such 
laws. Where such loss is occasioned by acts of omission or commission 
on the part of the municipality in reference to the proper keeping, 
management and control of property in its possession, and in reference 
to which it has duties to orm, it may be liable. 2. The payment by 
the offender of the penalty prescribed for the violation uf such ordin- 
ance does not amount to a license to violate it by such payment; but it 
is to be taken as the expression of the city council, that, in the exercise 
of their legislative discretion, such penalty will be sufficient to prevent 
the commission of such offences. 








Legal News and Notes. 


—TueE next term of the Illinois Supreme Court will commence at 
Ottawa, on September 12th. 


—Awn exchange says that something like a conflict has taken place 
between the Supreme Court of Wisconsin and the Supreme Court of 
the United States. There is a law on the statute book of that state 
which requires every insurance company doing business therein, to en- 
ter into an agreement not to take any suit commenced against it by a cit- 
izen of Wisconsin to a United States court; if it refuses to sign this 
agreement it is denied a license ; if it violates it, the license is with- 
drawn. In a test case taken up to the United States ae Court, 
that court held that the law was unconstitutional, and the agreement 
not binding. Nevertheless, the law remains on the statute k, and 
the courts of the state continue to recognize it. A short time ago, a 
citizen brought suit against the Continental Fire Insurance Company of 
Philadelphia, to recover a loss covered by one of its policies, and the 
ay saat took the suit to the United States District Court. The plaint- 
iff then went before the state supreme court, and, under the law de- 
clared unconstitutional, applied for and obtained a mandamus to the 
oveerg™ of state requiring him to annul the license granted the Conti- 
nental Fire Insurance Company. The secretary of state obeyed the writ, 
and the agents of the company are now notified to cease doing business in 
the state. The company is an old and wealthy one that has done a large 
business in Milwaukee, and the case excites considerable interest. 


—ArT an adjourned inquest in England a singular difficulty arose. 
After the adjournment, the required witnesses and others were forth- 
coming, but Mr. Oxenham, the foreman, was missing. It was ascer- 

* tained that he had been convicted and was awaiting his sentence for 
stealing a bill of exchange. Unfortunately, only 11 jurymen were left, 
and another adjournment was, therefore, necessary to endeavor to pro- 
cure the attendance of the foreman by a habeas corpus. On Thursday 
the coroner stated that he found himself in a very peculiar difficulty, as 
he was unable to get Mr. Oxenham there. An inquest was illegal un- 
less twelve men sat upon it. He could not swear in another man in 
Mr. Oxenham’s place because the body had been buried. Had this not 
happened he would have sworn another man. Knowing from evidence 
that he had, although he could not call it, that there was no suspicion 
of foul play, there was no pretext for exhuming the body. He therefore 
wrote to the authorities asking for an order upon which Mr. Oxenham 
might be brought up, so that the enquiry might be concluded. In 
reply, he received a letter from the home secretary stating that he had 
no power to make the required order. He was now, therefore, perfectly 

— in the matter. He did not know of any such case. He 

, ubted, if he could have got Mr. Oxenham there, whether he would 

have been a good and lawful man within the meaning of the statute. 












As the home secretary could not assist them, nothing could be done, 
and therefore, thanking the gentlemen of the jury for the kind attention 
they had given him, he had no alternative but to discharge them. 


—Wazaat is a nuisance which can be restained by injunction is a ques- 
tion of some difficulty, and new facts generally usefully illustrate the 
a of law. Vice-Chancellor Hall, on the 23d inst., in the case of 

urham v. Hodges, held that the playing of skittles in a garden adjoin- 
ing the plaintiff’s premises was a nuisance, and thet it entitled the 
plaintiff to an injunction. The premises where the game was played 
had been taken by a society which provided a number of amusements 
for its supporters. The plaintiff had objected to the erection of a skit- 
tle alley; but during his absence from home the skittle alley was erected 
at a cost of about £15. The sole nuisance complained of was the noise 
occasioned by the balls and _ pins, and by the exclamations of the play- 
ers. The defendants refused to remove the alley. They urged that the 
noise had been reduced to the least possible by the use of asphalte and 
padding ; that the place was separated from the plaintiff’s premises by 
a high wall; and that the annoyance felt by the plaintiff was entirely 
due to the fact that he was of a nervous and excitable temperament. 
Among other witnesses, they produced one who lived next door to the 
premises occupied by the society, and who affirmed that no annoyance 
or inconvenience had been occasioned by the skittle playing. In the 
opinion of the vice-chancellor the inconvenience from not using the 
skittle ground, or so using as not to constitute a nuisance (which ap- 

eared possible), was not commensurate with that caused to the plaintiff 
y depriving him of the reasonable enjoyment of his house and garden. 

one of the defendants’ witnesses ‘‘had tested the extent of the incon- 
venience from the plaintiff’s premises, while several witnesses on behalf 
of the plaintiff, whose testimony was trustworthy, had spoken to the 
discomfort caused by this new use of the defendants’ garden. It had 
been shown that this new user had caused such an extent of discomfort, 
as, havin ot to the nature of the property and its former use, 
amounted in law to a nuisance upon which an action would be main- 
tained.”” A nuisance may be created by an infringement of a right, 
whether the right is personal or proprietary. It may arise from bad 
smells, the i of springs, obstructions in ways and navigable 
rivers. There are a number of decisions reported upon the subject of 
noisy nuisances, and the law has been studious to preserve the occu- 
pants of dwelling houses from the nuisance of disturbing sounds. Thus, 
whoever builds a noisy machine, blows a horn at night, or carries on a 
noisy trade near a dwelling house, so as to disturb the repose of the 
inmates, is guilty of a nuisance on the authority of —e cases, unless 
he can show a right to create the nuisance.—[Law Times. 


—WHEN Pantagruel was invoked to determine the lawsuit between 
the two great lords, by whose controversy the French counselors and 
doctors had been reduced to their wits’ end and completely philogrobo- 
lised, he forthwith declared that he would have nothing to do with their 
cart-loads of records, bills of inquests, replies, rejoinders, exceptions, 
depositions and other such truth-entangling diableries, which, quoth he, 
were but engines wherewith to overthrow justice, and to procrastinate 
litigation. What, cried he, are not these lords yet living, and is it not 
better to hear their controversy from their own mouths, while they are 
face to face before us, than to read these vile fopperies, which are noth- 
ing but trumperies, deceits, diabolical cozenages, pernicious slights and 
subversions of equity? His preference for pleadings ove tenus has ever 
found an echo in the popular notions; gibes at our written pleadings 
have not yet gone out of fashion, nor has that of Rabelais lost any of its 
ancient flavor, wherein he lays down that.the true etymology and exposi- 
tion of the word process is purchase, viz., of good store of money to the 
lawyers, and of many pokes, id est, prou sacks, to the pleaders. In 
truth, the system of pleading formerly in vogue more than justified the 
strictures to which it was subjected, nor is it strange to find modern 
judges, like Bacon, V. C., regarding without regret the disappearance 
of its mysteries, ‘the days of which are numbered, and which we shall 
shortly think of as the phantoms of the past fabulous ages.’’ It is al- 
most pleasurable now to recall that our own equity pleaders, in the days 
when technicality tyrranized over right, were aspersed on account of their 
alleged neangenoe or slovenliness as draftsmen, which, however, Lord 
Brougham did not believe existed, Smith v. Nangle, 7 Cl. & F. 433, 
while Lord Cottenham, one of the best equity lawyers of his age, well 
vindicated the efficiency of our equity pleaders. De Montmorency v. 
Devereux, 7 Cl. & F. 224. On the other hand, Lord Campbell, relating 
his experience of English drafting, said: ‘‘ I remember when bills in 
pi ee told the same story over and over in, and each time more ob- 
scurely than on the previous occasion. hen the answer came, the 

eat object in drawing it up was that, however long it might be, it 
should form only one sentence, in order that if a part fad to be read, it 
should be necessary to read the whole!”’ And as for the Scottish sys- 
tem, we remember how it pore the scorn of Lord Abinger, such 
pleading-at-large, as he said, being framed after the model of a popular 
pamphlet. Now, to this system of pleading-at-large, abandoning the 
technical mode formerly in vogue, with its extreme accuracy, precision 
and casting out of immaterial issues, modern tendencies are everywhere 
more and more aperorineting. We find it so in the United States, as 
we might exemplify if necessary by yp rig =| to a very curious illustra- 
tion now before us, viz., the pleadings in Wilkes v. Chamberlain, N. Y, 
Supreme Court. We find it so in Canada, the present system in which 
will be found referred to by Blake, V. C.,in Grant v. Eddy, 21 Grant, 
576, quoted 9 Ir. L. T. & S. J. 607. We find it so in England under the 
judicature acts. And as regards Ireland, we can but say with Hamlet: 
“If it be now, ’tis not to come; if it be not to come, it will be now; if 





it be not now, yet it will come.”—[Irish Law Times, 
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